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INCONTESTABILITY 
By Fred. S. Knight. 


The running of the contestable period does not preclude an insurer 
from showing that the insured’s alleged total and permanent disability 
was not the result of bodily injury or disease occurring or originating 
after the issuance of the policy. Such, in effect, was the decision of the 
Supreme Court of North Carolina in Mills v. Metropolitan Life Insur- 
ance Co., 187 Southeastern 581, 88 Insurance Law Journal 74. 

Attached to two policies issued by the defendant on June 24, 1925 
were riders or supplemental contracts, each providing for disability bene- 
fits in case of total and permanent disability “as a result of bodily injury 
or disease occurring and originating after the issuance of said policy.” 
On the face of each policy was an incontestable clause providing that 
the policy should be incontestable after it had been in force for a period 
of two years from its date of issue except for non-payment of premiums 
and except as to provisions and conditions relating to benefits in the 
event of total and permanent disability and those granting additional 
insurance specifically against death by accident, contained in any sup- 
plementary contract attached to, and made a part of, the policy. Each 
supplemental contract contained a provision that the provisions of the 
policy as to incontestability should apply thereto, but should not pre- 
clude the company from requiring as a condition to recovery thereunder, 
due proof of such total and permanent disability as entitled the insured 
to the benefits thereof. Claim made in the summer of 1927 for total and 
permanent disability benefits was allowed by the company up to and 
including the month of August, 1932, when it notified plaintiff that no 
further payments would be made, the company contending that proof 
of claim was based on false and fraudulent statements which the company 
had relied upon to its injury. On September 15, 1934 suit was brought 
to recover alleged disability benefits accruing since August 14, 1932. 
In its answer defendant pleaded that plaintiff’s disability was not the 
result of bodily injury or disease “occurring and originating after the 
issuance of said policies.” Defendant also counterclaimed for the amount 
of benefits already paid. Because of the incontestable clause, defendant 
insurer was not permitted to show its alleged defense and counterclaim. 
The insurer appealed from the judgment for the plaintiff. 





In reversing the judgment and granting new trial the Supreme Court 
of North Carolina stated that it knew of no decision which would deny 
to a defendant the right to dispute the genuineness of plaintiff’s claim 
or controvert the question of liability under its contracts. The court held 
that to contend for a limitation of the coverage clause in a policy was 
not to contest its validity and that that was what the company was doing 
in defending on the ground that plaintiff’s disability was not the result 
of bodily injury or disease “occurring and originating after the issuance 
of said policies.” 

The court pointedly stated that “denial of coverage ought not to be 
confused with the defense of invalidity.” 


ASSAULT 


The decision of the Supreme Court of Washington in Westerland v. 
Argonaut Grill, (Great American Indemnity Co. of New York, 
Garnishee), 60 Pacific (2d) 228; 88 Insurance Law Journal 203, should 
prove interesting on account of the holding that the insurer was liable 
under its liability policy issued to a restaurant where a patron lost the 
sight of an eye through the wanton and unprovoked assault by the head 
waiter who was in charge of the place of business. 

The policy issued by ‘the garnishee company to the Argonaut Grill 
contained the agreement of the company with the named assured “‘to pay 
all sums which the assured shall become liable to pay as damages 
imposed by law arising out of bodily injuries, including loss of services, 
or death at any time resulting therefrom, suffered or alleged to have been 
suffered as a result of accident during the period of this policy by any 
person or persons not in the employ of the assured * * * if caused by 
the assured’s employees while engaged in the course of their employ- 
ment * * * _” Plaintiff W. H. Westerland obtained judgment against the 
assured under allegations that without justification he had been assaulted 
and severely beaten by the head waiter and night manager of the grill. 
As the judgment was not paid, garnishment proceedings were brought 
against the insurance company. 

In affirming the judgment against the insurer the Supreme Court 
of Washington stated that under the terms of the policy the company 
agreed to pay all sums which the assured should become liable to pay 
as damages imposed by law, arising out of bodily injuries suffered or 
alleged to have been suffered as a result of accident, by any person not 
in the employ of the assured, caused by employees of the assured while 
engaged in the course of their employment. The court held that the 
injury came to the plaintiff through external unexpected force, not by his 
choice or provocation and as to him it was accidental. 

While the company was held liable for the assault, would not direct 
coverage in the case of a wanton assault be considered against public 


policy ? 
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LIFE 


COLUMBIAN NAT. LIFE INS. CO. v. WELCH, Collector of 
Internal Revenue. No. 4304. 


District Court, D. Massachusetts. Aug. 3, 1936. 
15 Federal Supplement 777. 
i. INSURANCE. 
Under Ohio law, beneficiary under life policy containing right to change 
beneficiary has a mere expectancy, not a vested interest. 
(For other cases, see Insurance, Dec. Dig. § 586.) 


In Equity. Bill by the Columbian National Life Insurance Company to quash 
a warrant of distress and to perpetually enjoin W. M. Welch, Collector of Internal 
Revenue, from attempting to collect taxes levied on James A. House from plaintiff. 

Bill of complaint dismissed. 

F. H. Nash and Bailey Aldrich, both of Boston, Mass., for plaintiff. 

Francis J. W. Ford, U. S. Atty., and Arthur L. Murray, Sp. Asst. to U. S. 
Atty., both of Boston, Mass., Robert H. Jackson, Asst. Atty. Gen., and Andrew DV. 
Sharpe, Arthur P. Curran, and Edward H. Horton, Sp. Assts. to Atty. Gen., for 
defendant. 

Brewster, District Judge. 

The plaintiff, a Massachusetts corporation, is engaged in the business of life 
insurance, with its principal] office in Boston, Mass. In its bill the plaintiff alleges 
that it has insured one James A. House, a resident of Ohio, by a policy of paid-up 
life insurance, in an amount of $2,500. A copy of this policy is attached to the bill 
of complaint. The policy contains the provisions permitting the insured to change 
the beneficiaries at any time, to borrow money on the security of the policy, and to 
receive the cash surrender value of the policy. At the present time, the cash sur- 
render value of the policy, after deducting the indebtedness of the insured because 
of a loan on the policy, is $186.79. At present the beneficiaries are, and at all times 
material have been, children of the insured. It is further alleged that a notice of 
levy and warrant of distress have been served upon the plaintiff in an attempt to 
collect taxes, said to be due from the insured to the United States. The plaintiff 
seeks to have the warrant quashed, and the defendant, the collector of internal 
revenue for the District of Massachusetts, perpetually enjoined from attempting to 
collect taxes levied upon the insured from the plaintiff in this manner. The defend- 
ant has filed a motion to dismiss, on the grounds that the facts, as set forth, do not 
entitle the plaintiff to maintain such a suit; that an injunction in a case of this 
nature is forbidden by statutes of the United States; and that this court lacks 
power to quash such a warrant. 

The plaintiff seeks to attack the present warrant on two grounds, namely: That 
the beneficiaries in the present case have such an interest as to prevent the proceeds 
of the policy from being reached to pay the taxes of the insured; and that, in any 
event, the defendant can have no right to the proceeds of the policy without sur- 
rendering physical possession of the policy, as the insured would have been required 
to do before receiving the cash surrender value. 

As to plaintiff’s first objection, the Ohio Code, section 9394, as amended by 103 
Ohio Laws, p. 558, provides as follows: 

“All policies of life insurance * * * for the benefit of * * * wife or children, 
or any relative dependent upon such person, or any creditor, shall be held subject to 
a change of beneficiary if desired * * * free and clear from all claims of the credi- 
tors of such insured person; and the proceeds or avails of all such life insurance 
shall be exempt from all liabilities from any debt, or debts, of such insured person.” 

The statutory authority of the collector to make a levy under the present 
circumstances is to be found in section 3188 of the Revised Statutes (U. S. C. 
title 26, § 1582, 26 U. S. C. A. § 1582), which provides: 

“In case of neglect or refusal, * * * the collector may levy, or by warrant 
may authorize a deputy collector to levy, upon all property and rights to property, 
except such as are exempt by the preceding section, belonging to such person, 
or on which the lien * * * exists.” 

It is necessary to determine, therefore, first, whether the insured, under 
the law of Ohio, has any “property and rights to property” in this policy, within 
the meaning of the above-quoted statute; and, second, whether the Ohio statute, 
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set out above, prevents such rights from being reached for taxes, or converts 
them into rights belonging to the beneficiaries. 

In Cannon vy. Nicholas (C. C. A.) 80 F.(2d) 934, a collector seized, under 
warrant of distress, three policies of life insurance, payable to the wife of the 
insured, and containing a right to change the beneficiary. The policies were 
advertised for sale in their entirety. Before the sale was held, these proceedings 
were begun to quash the warrant of distress. The court said that if the wife 
had any property rights in these policies under the law of Colorado, which 
governed the case, such rights could not be taken for the taxes of the husband. 
The court then held that, under the law of Colorado, a wife had certain rights 
in a policy for her benefit, even where the policy contained a right to revoke or 
change the beneficiary. The court went on to say, however, that it by no means 
followed that the husband might not also have property rights in such a policy 
which would be subject to levy for the payment of taxes, intimating that if 
these rights only were levied upon, the levy would be proper. Since the collector 
had attempted to seize the entire policies, however, the court enjoined a sale on 
such terms. 

In Kyle v. McGuirk (C. C. A.) 82 F.(2d) 212, the collector issued a warrant 
of distraint, directing that a levy be made upon the property rights of a taxpayer 
in an insurance policy on his own life. The policy contained a right to change 
the beneficiary and to receive the cash surrender value of the policy. A Pennsyl- 
vania statute provided that the net amount, payable under any policy of life insur- 
ance for the benefit of the wife of the insured, should be exempt from all claims 
of creditors. The District Court held that as a result of this statute, the wife was 
given an interest by state law of such a nature as to prevent a levy. 10 F. Supp. 
705. The decision of the District Court was reversed. The court held that the 
Pennsylvania statute was an exemption statute, not a statute defining property 
rights in insurance policies, and therefore not applicable ex proprio vigore to a 
tax case. The court further held that the insured had sufficient property rights 
in such a policy under state law, to subject those rights to distraint for nonpay- 
ment of taxes. 

[1] Under the Ohio decisions, a beneficiary under a policy containing a right 
to change the beneficiary is said to have a mere expectancy, not a vested interest. 
Katz v. Ohio National Bank, 127 Ohio St. 531, 191 N. E. 782; Oetting v. Sparks, 
109 Ohio St. 94, 143 N. E. 184. It would appear, therefore, that under the law 
of Ohio, the property in this policy remained in the insured until his death, at 
which time the right to the proceeds would become vested in the then existing 
beneficiary. In any event, it is evident that the insured, under a policy retaining 
a right to change the beneficiary, and containing a right to receive the cash’ sur- 
render value of the policy, has certain rights, in the nature of property rights. 
Cohen v. Samuels, 245 U. S. 50, 38 S. Ct. 36, 62 L. Ed. 143; Chase National Bank v. 
United States, 278 U. S. 327, 49 S. Ct. 126, 73 L. Ed. 405, 63 A. L. R. 388. It is 
equally evident that the Ohio statute here involved does not differ in any material 
manner from the Pennsylvania statute considered in Kyle v. McGuirk, supra. 
The instant case, accordingly, seems indistinguishable in principle from Kyle v. 
McGuirk, supra, and Cannon y. Nicholas, supra. 

The plaintiff also argues that the proceeds of a policy cannot be reached by 
distraint unless the policy is itself surrendered. It is doubtless true that the 
plaintiff would be entitled to insist upon surrender of the instrument before paying 
over to the insured the cash surrender value. I do not believe, however, that 
compliance with conditions of this nature is within a fair interpretation of the 
statutes authorizing distraint A life insurance policy is not a negotiable instru- 
ment. Such provisions, therefore, were inserted merely for the convenience of 
the plaintiff and should not serve as a means of avoiding the obligation imposed 
by federal statutes relating to collection of taxes by distraint. The plaintiff will 
presumably be protected against further suit by the insured by payment under the 
warrant of distress. 


I have not been able to find any case exactly in point. In the somewhat analo- 
gous instance of the requirement of savings banks that the deposit book be pro- 
duced when withdrawals are sought, it has been held that this condition cannot 
defeat the right of a creditor to reach the deposit by trustee process. Maloney v. 
Casey, 164 Mass. 124, 126, 41 N. E. 104. 

Following the reasoning of that case, it would seem that an insurance com- 
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y could not, by incorporating provisions for its benefit, affect the authority 
of the defendant, as collector of internal revenue, to collect a federal tax by 
distraint upon property of the taxpayer. 

It is my conclusion, in view of the foregoing, that the plaintiff does not make 
out a case entitling it to injunctive relief, nor is the court justified in quashing the 
warrant. 

A decree may be entered dismissing the bill of complaint. 


RESERVE LOAN LIFE INS. CO. v. McCOY. No. 1342. 
District Court, E. D. Kentucky, at Catlettsburg. Aug. 8, 1936. 
15 Federal Supplement 933. 
1, INSURANCE. 


Representations in insured’s application for life policy that his health was not 
impaired, that he had never suffered from certain enumerated diseases, and that 
he had never had accident or injury, held material representations, falsity of which 
was ground for cancellation of policy. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 


3. INSURANCE. 

Fact that examining physician, who was insured’s family physician, was also 
insurer’s agent, did not estop insurer from canceling life policy because of false 
representations of insured’s health made with knowledge of physician, on theory 
physician’s knowledge was imputed to insurer, since circumstances plainly indi- 
cated physician would not reveal actual facts to insurer. 


(For other cases, see Insurance, Dec. Dig. § 379[4].) 


4. INSURANCE. 

Fact that insurer before accepting insured’s application for life policy acquired 
knowledge that insured in some respects was probably not good insurance risk, 
and imposed higher rate because of such fact, did not prevent cancellation of 
policy because of fraudulent representation as to insured’s health, where insurer 
did not have full information as to nature and extent of insured’s disability. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


ee Suit by the Reserve Loan Life Insurance Company against Claudia 
J. McCoy. 

Decree for the plaintiff. 

Fitzpatrick, Brown & Davis, of Huntington, W. Va., and R. F. Baird and 
Clyde J. Cover, both of Fort Wayne, Ind., for plaintiff. 

E. J. Picklesimer, of Pikeville, Ky., and Martin & Smith, of Catlettsburg, 
Ky., for defendant. 

Forp, District Judge. 

The cancellation of a life insurance policy on the life of William M. McCoy 
in the sum of $10,000 is the object of this suit in equity filed by the issuing com- 
pany against the widow of the assured, who is the designated beneficiary of the 
policy. 

The application for the policy was made by the assured on June 19, 1930. The 
policy was prepared and dated July 14, 1930, but on account of inability of McCoy 
to pay the initial premium, the policy was not then delivered to him. 

On October 3, 1930, the assured was admitted to the United States Veterans’ 
Hospital at Chillicothe, Ohio, where he died on October 19, 1930. 

On October 8, 1930, about ten days before his death, while the assured was 
seriously ill in the hospital, his wife, the defendant, Claudia J. McCoy, the 
beneficiary of the policy, wrote to the plaintiff remitting sufficient money to cover 
the net initial premium on the policy and requesting its delivery, but gave the 
company no intimation that her husband was then confined in the hospital in 
Ohio, with a critical illness. On the other hand, the letter purported to be signed 
by the assured in person and was sent from his home at Toler, Ky. A few days 
thereafter. the insurance policy was mailed by the company. addressed to McCoy. 
The defendant thus secured possession of the policy. 

The policy contained a clause making it incontestable under certain conditions 
after the expiration of a period of two years. Apprehending that the defendant 
would defer bringing action on the policy until the expiration of the two-year 
period, and averring that such delay would deprive it of an adequate and com- 
plete remedy at law, the plaintiff, by this action, invokes the jurisdiction of the 
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court of equity seeking to be relieved of liability under the policy on the grounds 


(1) that the policy was procured by fraudulent misrepresentation and concealment 


of material facts, which it was the duty of the applicant to disclose in his applica- 
tion, and (2) that said policy never became effective for want of proper delivery. 

aking no question as to the jurisdiction of equity, the defendant, by answer, 
traversed the allegations of the bill of complaint and by counterclaim asserted her 
cause of action upon the policy and seeks to recover the amount of insurance 
stipulated therein. 


[1] The record shows that, in answer to specific questions contained in his 
application, the assured represented that his health was not impaired in any way; 
that he was last attended by or consulted a physician in April, 1928, at which time 
he was attended by the examining physician, Dr. Tracy I. Doty, for influenza; 
that he never suffered from any ailments or disease of the heart, lungs, stomach, 
intestines, or the middle ear; that he had never had rheumatism, had never raised 
or spat blood; that he had never had an accident or injury ; and that he had never 
consulted a physician for any ailment or disease other than for influenza in April, 


1928, 


Undoubtedly, these representations, made in response to specific inquiries, 
were material, both as a matter of law and as a matter of fact. Jeffries v. 
Economical Mutual Life Insurance Co., 22 Wall. 47, 22 L. Ed. 833, and Norwich 
Union Indemnity Co. v. H. Kobacker & Sons Co., 31 F.(2d) 411, 87 A. L. R. 
1069 (C. C. A. 6) 


[2] That each of these representations was false and a gross misstatement 
of the facts is clearly established by the testimony. It is equally clear from the 


testimony that the insured and the medical examiner were both fully aware of 


the utter falsity of each of these representations, and, from the circumstances 
disclosed, the conclusion is inescapable that they were the result of deliberate and 
fraudulent collusion between the applicant and the medical examiner, his family 
physician, in an effort to suppress the true facts so as to fraudulently procure 
the issuance of the policy. 


The following quotation from the brief filed herein on behalf of the defendant 
seems to make it unnecessary to fortify these conclusions by a review of the 
testimony bearing on the subject: 

“Dr. Doty was the closest doctor to McCoy, had treated him and known him 
for three years. He had made out numerous reports for McCoy to get him 
admitted to Veterans Hospitals for treatment for trouble in his right ear, for 
rheumatism and arthritis; he had sent McCoy to Dr. Hall at Paintsville for treat- 
ment to his ear. He had written letters to Dr. Hall, to Cincinnati, to Chillicothe 
to procure pension for McCoy and his admission to Veterans Hospitals for treat- 
ment; he had made out claims for him for sick benefits to some insurance com- 
pany; had made reports of his physical condition to enable McCoy to collect 
pensions. In fact Dr. Doty was in position to and did know more of McCoy’s 
physical condition than McCoy himself could know. * * * 

“* * * The doctor made the examination while they were alone in McCoy’s 
home. He concluded it the next day in his office. He says he read the questions 
propounded in the application to McCoy. Such may have been his practice but 
in this instance it was an idle gesture, since he knew every fact pertaining to 
his physical condition of which the plaintiff now complains. He knew of the gun- 
shot wound because he dressed it and attended McCoy; he knew of the ear 
trouble, rheumatism, arthritis and all other conditions relating to or affecting 
his health.” 

Although the medical examiner wrote the answers of the applicant in the 
application, it is neither shown by the proof nor contended by the defendant that 
the answers made were improperly or incorrectly set down, nor that anything was 
done by any agent of the company to induce the assured to make false answers 
to the questions. Hence the case cannot be controlled by the line of authorities 
dealing with cases wherein it is shown that the innocent applicant made truthful 
statements which were improperly or incorrectly recorded by the company’s 
agents. 

[3] In view of the fact that the medical examiner, though the family physician 
of assured, also sustained the relation of agent to the plaintiff, the defendant, 
in seeking an avenue of escape from the results of the misrepresentations contained 
in the application, resorts to the general rule of law which imputes an agent’s 
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knowledge to his principal, and upon.that basis contends that, since Dr. Doty, 
the company’s agent, had full knowledge of the facts which were suppressed or 
untruthfully stated in the application, his knowledge was the knowledge of the 
company, and the company is therefore estopped to rely upon the falsity of such 
statements as a defense to the policy. 

The Supreme Court dealt with a similar situation in the case of Mutual Life 
Insurance Company v. Hilton-Green, 241 U. S. 613, 623, 36 S. Ct. 676, 680, 60 L. Ed. 
1202. In pointing out that the general rule does not apply under circumstances 
such as those here disclosed, the court said: “The rule is intended to protect those 
who exercise good faith, and not as a shield for unfair dealing.” In the same 
case it is pointed out that, when an assured consciously permits his application 
containing material misrepresentations to be presented to the company by its 
subordinate agents, under circumstances plainly indicating that such agents, though 
acquainted with the actual facts, would not reveal them, the assured “could claim 


nothing because of such information in the keeping of unfaithful subordinates.” 
To the same effect are the cases of Maier v. Fidelity Mutual Life Ass'n, 78 
F. 566 (C. C. A. 6), and U. S. Life Insurance Co. vy. Smith, 92 F. 503 (C. C. A. 6). 
[4] It is disclosed by the record that, before accepting the insured’s applica- 
tion for the policy in question, in a proper and customary way, not neeessary 
to here discuss in detail, the plaintiff acquired knowledge that the applicant 
probably had some infection of the kidneys and of the urinary tract; that he was 
a rotorious bootlegger, and in some respects was not a good insurance risk. 


Taking all these facts into account, the company imposed a much higher rate 
for the policy than otherwise would have been charged. It is clear. however, that 
the company did not have full information as to the nature and extent of the 
applicant’s disabilities. 

In 14 R. C. L. § 346, p. 1167. it is said: “In any case the assured will not be 
permitted to urge, as an excuse for his omission to communicate material facts, 
that they were actually known to the insurer unless it appears that its knowledge 
was as particular and full as his own information.” Sun Mutual Insurance Co. v. 
Ocean Ins. Co., 107 U. S. 485, 1 S. Ct. 582, 27 L. Ed. 337. 


The company established by satisfactory proof that in issuing the policy in 
question it relied upon the truth of the statements comtained in the application, and 
I am unable to agree with the contention of the defendant that the circumstances 
disclosed are inconsistent therewith or are sufficient to warrant a contrary view. 

Having reached the conclusion that the insurance policy in question should 
be canceled for fraud in its inception, it seems unnecessary to discuss or determine 
the question as to whether the policy was ineffective for want of proper delivery. 


The manner in which the defendant contrived to secure from the company the 
delivery and possession of the policy, of which she was the sole beneficiary, without 
disclosing to the company the circumstances which must have indicated to her that 
her husband, the assured, was on his “deathbed” in a hospital in another state, 
adds a final sordid touch to the picture disclosed by this record. By the simplest 
and most elementary principles of fair dealing, it was required that she disclose 
to the company the great change which had so recently taken place in the physical 
condition of her husband since his application for the policy was filed. She owed 
toward the company the exercise of the same good faith which she had the right 
to demand of it. Even the most unsophisticated person must have known that 
failure to disclose such facts and conditions was neither good faith nor fair 
dealing. Shaner v. West Coast Life Ins. Co. (C. C. A.) 73 F.(2d) 681; Stipcich 
v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895; and 
Mutual Life Insurance Co. v. Hilton-Green, supra. 

[5] In response to the contention advanced on behalf of defendant in the brief 
filed by her attorneys, to the effect that the alleged false representations of the 
assured contained in his application are not available as a defense to the company 
because the photostatic copy of the application attached to the policy is not printed 
in the size type required by section 679 of the Kentucky Statutes, it is sufficient 
to say that the defendant in her pleadings failed to make such defense; there 1s 
no issue on the point and no proof appears in the record to sustain it. The policy, 
with the application attached, was put in evidence by stipulation of the parties 
without objection or exception on the part of the defendant. 
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For the reasons herein stated, I am of the opinion that the insurance policy in 
question should be canceled. Let a decree be prepared and entered accordingly. 


GOLIGHTLY et al. v. NEW YORK LIFE INS. CO. No. 10609. 
Circuit Court of Appeals. Eighth Circuit. July 30, 1936. 
Rehearing Denied Aug. 31. 1936. 
85 Federal Reporter (2d) 122. 
1. INSURANCE. 

In insurance application “representations” must be honest belief of insured and 
need only be substantially true, while “warranties” must be strictly true irrespec- 
tive of honesty of statement. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. INSURANCE. 

Parties to insurance contract may agree that statements will be treated as 
representations. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

3. INSURANCE. 

Applicant for life policy is not required to disclose consultation with physician 
for slight or temporary ailments. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

4. INSURANCE. 


Evidence that insured, under life policy providing that statements made by 
insured should be deemed representations rather than warranties, had been 
treated by physician for boil and had suffered slight attacks of rheumatism and 
influenza within year preceding application for policy held insufficient to avoid 
policy on ground of fraudulent misrepresentations in application that insured had 
not consulted physician, or had rheumatism or trouble with respiratory organs. 


(For other cases, see Insurance, Dec. Dig. § 292.) 
6. INSURANCE. 


Evidence held insufficient to justify judgment denying recovery on life policy 
on ground of breach of condition precedent by insured’s consultation or treatment 
by physician between date of examination and delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the District Court of the United States for the Eastern District 
of Arkansas; John E. Martineau, Judge. 

Action by R. H. Golightly, as administrator of the estate of Byrd H. Golightly, 
deceased, and others, against the New York Life Insurance Company. Judgment 
for defendant, and plaintiffs appeal. 

Reversed and remanded. 

B. J. Semmes, of Memphis, Tenn., for appellants. 

R. E. King, of Memphis, Tenn. (King & King, of Memphis, Tenn., and Louis 
H. Cooke of New York City, on the brief), for appellee. 

Before Woodrough and Thomas, Circuit Judges, and Dewey, District Judge. 

Wooproucn, Circuit Judge. 


This suit was brought by the brothers. and sisters of Byrd H. Golightly, 
deceased, to recover upon a life insurance policy on his life issued to him by the 
defendant and duly assigned to the plaintiffs. The insurance company admitted that 
the premiums were paid as called for by the policy and that due proof had been 
made to it of the death of the insured on January 31, 1935, within the life of the 
policy, but it alleged that fraud was practiced upon it by the deceased in that the 
deceased had knowingly made false statements in his application for the policy 
for the purpose of deceiving the company and to cause it to issue and deliver the 
policy to him: that the company had relied upon the false statements, believing 
them to be true, and that it would not have issued the policy if it had known the 
true facts. 

The insurance company also pleaded that upon learning of this fraud that had 
been practiced upon it, it addressed a letter to the plaintiffs (and another in which 
it stated that it had elected to and did rescind the contract of insurance because 
of such fraud, and it tendered the return of the premium paid with interest, an‘ 
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offered to do whatever else, if anything, it ought to do for the purpose of such 
rescission. 

The statements made by the insured in his application for the insurance and 
claimed to be false were: 

“F. Have you gained or lost in weight in the last year? No.” 

“8. Have you ever consulted a physician or practitioner for or suffered from 
any ailment or disease of 

“A. The brain or nervous system? No, 

“B. The heart, blood vessels or lungs? No. 

“C. The stomach, or intestines. liver, kidneys or bladder? No. 

“D. The skin, middle ear or eyes? No. 

“9. Have you ever had rheumatism, gout or syphilis? No. 

“10. Have you ever consulted a physician or practitioner for any ailment 
or disease not included in your above answers? No, 

“11. What physicians or practitioners, if any, not named above, have you 
consulted or been examined or treated by within the past five years? None.” 

om particulars of alleged falsity were specified in the pleading of the company 
as follows: 

“That the said Byrd H. Golightly. in January, 1933, had an attack of rheuma- 
tism accompanied by influenza, which remained with him about six months. Upon 
examination his teeth were found to be in a defective condition and several were 
extracted. For five or six months he was in fair health, but in February, 1934, 
rheumatism set in again, his teeth were again examined and several extracted, and 
he made a partial recovery. 

“On the 5th day of February, 1934, he consulted with Dr. A. C. Parker and 
was treated by him. He had been losing weight two or three months and was 
weak. He was treated by the said Dr. A. C. Parker once or twice a week from 
February 5th. 1934, until his last illness. He grew progressively worse and in 
April, 1934. was sent to Gartly-Ramsay Hospital at Memphis, Tennessee. He 
had a mass in his right breast, the size of which increased and was painful. 
Treatment was continued. He again went to Gartly-Ramsay Hospital at Mem- 
phis, Tennessee, in November, 1934, with various bodily ailments and finally died 
on January 3lst. 1935.” 

The insurance company pleaded further that: “Had (it) known of the treat- 
ments that had been given him by Dr. Parker prior to his physical examination 
and prior to the delivery of said policy, it would not have issued said policy of 
insurance, and that (it) relied upon the representations of the said Golightly as 
contained in said application that he had not been so treated, which representations 
were false and knowingly so and by reason of such false and fraudulent repre- 
sentations made by said Golightly (the company) entered into said contract. 
That said misrepresentations were material and did increase the hazard of the 
risk and that said contract is null and void and (the insurance company) is entitled 
to a cancellation and rescission of said contract.” 

On the trial of the case before the court and jury. the defendant company 
assumed the burden of proof after the policy sued on had been offered by the 
plaintiffs and received in evidence; and at the conclusion of all the evidence a 
motion for directed verdict was made on behalf of the insurance company as 
follows: “Mr. King: If your Honor please, we wish to move for a directed 
verdict on the ground that the applicant made untrue statements in his application 
for insurance, from beginning with ‘F’ under ‘7’ and particularly with reference 
to having consulted a physician and as to whether he had had rheumatism and 
whether he had ever had trouble with respiratory organs and particularly the 
untruthful answers to 10 and 11 contained in his application.” 

The trial court directed a verdict for the defendant company “for the reasons 
stated in this motion,” and the plaintiffs have appealed. 

There was evidence tending to prove: That Byrd H. Golightly was a cotton 
planter of Crittenden county, Ark., who also operated a swamill and was an out- 
door worker, 59 years old on his nearest birthday at the time of his application for 
the insurance in question on February 15, 1934. He lived on his farm, but boarded 
at the home of his brother across the road. There is no evidence that he ever had 
any sickness of any kind prior to the year 1933, and there is testimony that he con- 
tinuously carried on all sorts of farm work, and that he never stopped work at all 
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up to the time that he went to Gartly-Ramsay Hospital on the Ist day of April. 
1934, about a month after the policy in suit was delivered to him on March 2, 1934. 
His brother testified that the insured “did have rheumatism for a little short while 
once—in 1933 I think it was, just a few days. It did not put him in bed. He con- 
tinued to manage his farm and look after it. He was not down from that in any 
way that I know of. He had a little touch of the flu once—1933 I think. He was 
sick only a few days and was not in bed. I saw him every day. * * * He went to 
the hospital (in April, 1934) for a few days for an examination. He stayed about 
four or five days. He got all right again and was so all through the summer-- 
able to ride around and look after his affairs and business and run the saw mill 
through the summer season. He did not go to bed at all during the summer from 
any kind of illness or complaint that I know of. He was at work and always fit 
at all times after he came back from the hospital until up in November, 1934.” 

Mr. Norfleet of the Sledge & Norfleet Company, which advanced money to 
Mr. Golightly to enable him to make his crops, saw the insured every Saturday 
over a long period, and knew him well. He says that “at the time of the issuance 
of this last policy (the policy in suit) Byrd Golightly’s apparent condition of 
health was as it had been ever since I had known him. about forty years. He was 
a healthy looking man, robust, and in good health as far as I could see. He had 
not made any complaints to me of being ill at that time. * * * Mr. Golightly 
in any of his conversations with me up to the issuance of this policy that we paid 
for on February 24th. 1934, did not say anything to me that would lead me to 
believe he did not think he was in good health.” 

Dr. F. M. Reed, the medical examiner of the defendant insurance company 
who made the medical examination of Mr. Golightly, and wrote the answers to 
interrogatories upon the insurance application. testified that he had known Mr. 
Golightly 30 years and saw him frequently. The examination was made about 7 
o'clock in the evening. Dr. Reed said: “I met Mr. Golightly who was out in the 
new ground on his horse cleaning up the land. He had some negroes out there 
cleaning up the land and I told him to come over to my office I wanted to make 
that examination and he came over and I made the examination. * * * At the 
time I made the examination he was in good health the best I could tell. * * * I 
* * * tested him with a stethoscope and tested his urine. * * * I examined his 
heart and examined his temperature and it was normal, 98.2. * * * His weight 
was about 137. I did not weigh him but that is what he told me. His general 
appearance was he looked normal in weight as he always had been, he did not 
look sick.” 

When Dr. Reed read to Mr. Golightly the questions numbered 10 and 11 in 
the application (whether he had ever consulted a physician for any ailment or 
disease not included in the questions as to the specific diseases and to name any 
physician consulted within the past five years) Mr. Golightly said “he had been 
to Dr. Parker with an abscess on his breast bone.” Dr. Reed said, “Let’s see it” 
and “I (Dr. Reed) looked at it and it looked like a little boil about the size of my 
thumb and didn’t seem to be any pus in it when I saw it.” Dr. Reed testified 
that he wrote the answers “No” and “none” to the questions “on account of what 
_ sickness he had had was such minor affair that I couldn’t bring out anything 
there.” 

The deposition of Dr. A. C. Parker was taken by the plaintiffs, but was read 
in evidence by the defendant and is exclusively relied upon by the defendant to 
falsify Mr. Golightly’s answers in the insurance application. Dr. Parker said that 
he had known Byrd Golightly during his lifetime, and was his physician. He was 
also an examiner for the defendant insurance company. He had kept a record of 
two occasions before the insurance policy was issued when Mr. Golightly had been 
examined by him at his office; on December 7, 1933, and February 5, 1934, but he 
had no record of any treatment given at either of these visits. As to the examina- 
tion of Mr. Golightly on December 7, 1933. the doctor makes references to the 
condition he found as “muscular rheumatism,” but he testified “practically the 
only trouble with him (Mr. Golightly) then was he had lumbago. * * * Pain in 
the lumbar muscle.” The doctor stated that the examination was essentially 
negative. At another place in his testimony he speaks of having prescribed heating 
and of giving Mr. Golightly some salicylates, but the time was not fixed. 

As to the examination February 5, 1934, the doctor says: “He had this boil 
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on his chest and a boil can cause a little fever.” The doctor interpreted a notation 
on his office record of the examination, “The place on his chest continues to ‘tun.” 
The doctor testified that he did not consider that Mr. Golightly was seriously ill. 
He says: “I thought he had just a boil on his chest and that as soon as that cleared 
up he would be all right. * * * During 1933 or February. 1934, or any time until 
I sent him to the hospital I did not consider that Byrd Golightly had anything 
more than a temporary and trivial ailment. * * * He was never at any time con- 
fined to his bed until he went to the hopsital and I never at any time visited him at 
his home on account of sickness. * * * He was always up and at work. * * * 
He was able to do a day’s work and did work continuously. * * * He had the 
appearance of good health. * * * Apparently he was in good health until I sent 
him to the hospital, in April, 1934, for the purpose of observation.” 

On his office record of the examination of Mr. Golightly February 5, 1934, ten 
days before the date of the insurance application, Dr. Parker wrote, “Weak. Lost 
about 20 Ibs. wt. 127 lb,” and such office record was in evidence. Dr. Parker was 
not called on to state what basis there was for his notation concerning the loss of 
weight. He did not testify that he had weighed Mr. Golightly or made any 
comparison of Mr. Golightly’s weights taken at different times. When Mr. 
Golightly went to the hospital for observation on April 1, 1934, two hospital record 
blanks concerning him were filled out by Dr. Parker. In one of them a notation 
appears, “Loss of wt. during past 12 mo. 37 lbs..” and in the same record Dr. 
Parker noted that: “On the area over middle 1/3 of stem (sternum) there is an 
incision about one inch long and through this incision a discharge is passing. 
There is an area surrounding this incision which indicates a mass has been present. 
No mass is present now.” On the other hospital record as of the same date. Dr. 
Parker wrote that “in January, 1933, patient had attack of rheumatism and 
remained six months accompanied by influenza. At this time teeth were poor. 
They were examined and several were extracted. For the next 5-6 months 
patient enjoyed fair health. In February of 1934 rheumatism set in again. Teeth 
were again examined and several extracted. Patient partially recovered. In 
February, latter part, patient noticed a mass on right breast approximate size 
of hickory nut. The size progressed and painful. Doctor operated and recovered 
fluid. Treatment has reduced this size and continued drainage has heen present. 
Patient describes discharge as a milky white pus. No distinct pain but tenderness 
is present.” 

The doctor said that he “imagined” Mr. Golightly suffered from cirrhosis of 
the liver for about a year prior to his death in January. 1935. That in the early 
stages of cirrhosis of the liver you have no sysmptoms or manifestations, and it is 
very difficult to diagnose. A gastric ulcer was detected and treated after Mr. 
Golightly went to the hospital. Dr. Parker said that Mr. Golightly had influenza, 
“T don’t just remember whether it was the early or latter part of 1933.” It does 
not appear that the doctor found influenza by examination or treated it in any 
way. He associated it in his mind with the lumbago or rheumatic attack in 
1934. He later referred to the “lumbago” as hyperthrophic arthritis. 

Considerable of the doctor’s testimony relates to his own thoughts: “I began 
to suspect he had something I didn’t know about. * * * That could have been a 
tubercular condition or an adrenal mycosis condition. I mean to say about that 
boil on his chest I was afraid of cancer. * * * I may be wrong one way or the 
other about (how long the rheumatism remained).” He does not remember the 
date when he advised Mr. Golightly to go to the hospital prior to April 1, 1934. 
In many particulars his testimony is uncertain and confusing. It stands out 
clearly that after Mr. Golightly returned to the hospital in November, 1934, he 
declined rapidly until his death. 

As reflecting Mr. Golightly’s general attitude in the matter of obtaining the 
insurance, it appeared that he had carried life insurance with the defendant com- 
pany in amounts from $10,000 to $35.000 for nearly 20 years and in January, 1934, 
about one month before he was examined for the policy in suit, he had permitted 
two policies aggregating the same amount as this policy to be lapsed or canceled 
for nonpayment of premium notes. At the time of that transaction the insurance 
agents found him on his farm working with a crew of negroes pulling corn and 
looking “like he always looked, in good health.” The agents told Mr. Golightly 
that he could take out a new policy later. When Mr.. Norfleet, whose firm was 
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advancing money to Mr. Golightly, learned what had happened, he required Mr. 
Golightly to take out additional insurance and assign it to the firm. hereupon, 
Mr. Golightly applied for the policy in suit, and upon the policy being delivered 
to him he paid the amount of a semiannual premium by him draft on the Sledge 
& Norfleet Company of February 24, 1934, and caused the policy to be returned to 
the company and changed so as to call for premiums payable semiannually 
instead of annually. No new application for insurance was made out, and the 
change of premium payments from annual to semiannual appears to have been 
regarded as one of the permissible changes of the insurance contract. At the 
end of the year 1934. the debt to Sledge & Norfleet Company was paid and the 
policy was assigned to the brothers and sisters. It was the only insurance on the 
life of Mr. Golightly at the time of his death. 

The evidence as to whether the insured had gained or lost weight in the year 
preceding the application was conflicting. The testimony of Dr. Reed amounted 
to some substantial evidence that Mr. Golightly’s weight at the time of the 
examination was normal, and in the absence of any testimony of Dr. Parker that 
he had weighed Mr. Golightly before he went to the hospital or had compared 
ascertained weights, it cannot be claimed that there was conclusive proof that the 
insured had suffered a rapid and substantial loss of weight prior to the applica- 
tion, though it is fully proven that he did afterwards. 

In ruling on the motion for directed verdict the district court stated the law: 
“Where an applicant answers that he has not consulted a physician when, as a mat- 
ter of fact, he has, then that is a material misrepresentation.” The court indicated 
the same understanding of the law as applicable to the case when the witness Dr. 
Reed was being examined for the plaintiff. After Dr. Reed had examined the 
boil on Mr. Golightly’s chest, for which Mr, Golightly said Dr. Parker had been 
treating him, and found no indication of pus in it, Dr. Reed wrote down the 
answers “No,” “None.” to questions 10 and 11 of the application, and explained 
why he put down those answers. The question was then put to him, “How did 
you consider the matter,” which he proceeded to answer as follows, “I just—he 
(Mr. Golightly) said he saw him (Dr. Parker) about that boil,” when the court 
interrupted him and clearly expressed his opinion that it did not make any differ- 
ence whether the applicant and Dr. Reed considered that the applicant had only 
a slight, temporary ailment. The court said: “It is whether he told the truth or 
not, it is a material question.” 

[1, 2] The policy contains the provision that “all statements made by the 
insured shall, in the absence of fraud, be deemed representations and not warran- 
ties,” concerning which clause this court said in the case of Bankers’ Reserve Life 
Co. v. Matthews, 39 F.(2d) 528, 535, 536, 537: 

“*The distinction between a representation and a warranty in an insurance 
contract is, that the former precedes and is not part of the contract, and need be 
only materially true, while the latter is part of the contract, and must be strictly 
fulfilled, or the policy is void. Another difference between a warranty and a 
representation is that a warranty must be strictly true; a representation need only 
be substantially true. The falsity of a representation may render the contract 
voidable for fraud; but a noncompliance with a warranty is an express breach of 
the contract.’ * * * 


“The reason of a rule and its place in the law must measure the limits of its 
application. Insurance policies are purely contractual. So long as the parties 
thereto do not transgress some rule of public policy (declared by statute or by 
judicial decision), they may make any insurance contract they desire. Usually, 1f 
not universally, such contracts are induced and based upon statements desired by 
the insurer and made by the insured. The truthfulness of such statements enters 
into the contract either as an inducement or as a part thereof—usually the latter, 
by expression in the contract. Such statements may be either representations or 
warranties—the difference being that representations must be the honest belief 
of the insured (although they may, in fact, be untrue), while warranties must be 
true, irrespective of the honesty of statement. Obviously, the parties may contract 
that the statements will be treated as representations only or that they will be 
regarded as warranties, Which of the two is present in a particular contract 
depends upon the terms of. that contract. The contract is to be construed like 
ordinary contracts. * * * 
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“Being representations, they do not void the contract, even though untrue in 
fact, provided they were honestly made in the belief by insured that they were 
true. That is, they must be both untrue and knowingly falsely made by insured. 
Whether any one of them was both untrue and falsely made is a question of fact 
to be determined from the evidence.” 

And in Campbell v. Business Men’s Assurance Co. (D. C.) 31 F.(2d) 571, 573, 
the court said: 

“The rule is well established by the authorities, except where altered by stat- 
ute, to avoid a policy for breach of a warranty, it is only necessary that the mat- 
ter warranted be false in fact. It is otherwise as to mere representation consti- 
tuting an inducement to the making of the contract to avoid the policy, such repre- 
senations must not only be with respect to a material matter and false in fact, but it 
must be established that such representations were knowingly made with intent to 
deceive. [Citing cases.] 

“This is the applicable rule to insurance contracts where the representations 
and ‘statements in the application do not amount to warranties. [Citing cases.]” 

And in Wharton v. A&tna Life Insurance Company, 48 F.(2d) 37, 42, this 
court said: 

“Misrepresentations will not void a policy unless the insured knew they were 
false, or he was chargeable with such knowledge. (Citing cases.) 

“In Banker’s Réserve Life Co. v. Matthews, supra, this court said with 
reference to misrepresetnations alleged to have been falsely made: ‘Being repre- 
sentations, they do not void the contract, even though untrue in fact, provided 
they were honestly made in the belief by insured that they were true. That is, 
they must be both untrue and knowingly falsely made by insured.’ 

“In Security Life Insurance v. Brimmer, supra [36 F.(2d) 176], this court 
said: ‘Ordinarily false representations will not avoid a policy unless the assured 
knew they were false, or he was chargeable with such knowledge.’ ” 

It will-be noted that the inquiry which the questions put to Mr. Golightly was 
whether he had ever in his life consulted a physician for any ailment or disease, and 
the man was at the time 59 years old. But the matter in hand was insuring the 
life of Mr. Golightly. An ordinary man would understand the question to relate 
to some ailment or consultation that would affect or be material to the risk. He 
would hardly endeavor to recall every trivial ache or pain or casual mention of 
it to a physician, 

Question 11 supplements question 10, in that it calls upon the applicant to 
name any physician whom he has consulted or been examined or treated by within 
the past five years. The same considerations are applicable to that question. 

[3] We think the statement of the law by this court in Wharton v. A&tna 
Life Insurance Company, supra, should be applied in this case: “An applicant for 
insurance is not required, nor indeed expected, to disclosed the fact of consulting 
a hysician for slight or temporary ailments such an an ordinary cold, inability to 
sleep, constipation, headaches, or the like.” 

[4] There was testimony from. which a reasonable inference could be drawn 
that Mr. Golightly had called upon Dr. Parker to have a boil treated and that the 
boil was a slight, temporary matter that neither had, nor could be reasonably 
expected to have, any relation to his longevity or the risk of insuring him. 

The evidence as to Mr. Golightly’s alleged rheumatism leaves it uncertain 
whether he had it in such indentifiable form or whether it was of such severity 
as to require an answer, “Yes,” to the question of the application (“Have you 
ever had rheumatism”) or whether Mr. Golightly knew that he had rheumatism. 

There is no proof that any influenza Mr. Golightly may have had amounted to 
an ailment or disease of the lungs within the interrogatory of the application, and 
an inference could be fairly drawn from the whole testimony that his influenza 
was a trivial attack of a few days’ duration, and no more. 

On the whole testimony we are persuaded that the court erred .in- sustaining 
the motion for directed verdict upon the grounds stated in the motion. 

[5] It is argued for the insurance company on this appeal that. the judgment in 
its favor should be sustained on the ground that the insurance never. took effect 
because Mr. Golightly “consulted or was treated by a physician (Dr.. Parker) 
between the date of his application and medical examination and the date of the 
delivery of the policy to him.” The allegation of the original answer of the 
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insurance company was that the policy was delivered to Mr. Golightly on Feb- 
ruary 24, 1934, but an amendment was later allowed in which it was alleged that 
the policy was delivered on March 2, 1934. The examination and application were 
made on February 15, 1934. We observe: 

(1) It was not alleged in the pleading that Mr. Golightly consulted or was 
treated by a physician on any named date between February 15, 1934, and February 
24, 1934, or between February 15, 1934, and March 2, 1934. In other words no 
specific facts were pleaded which would show breach of the specific provision of 
the application. Dr. Parker was not inquired of and gave no testimony as to any 
consultation or treatment on any designated days within the periods referred to. 

(2) The company pleaded specifically that it had elected to and did rescind the 
“because of the failure of the said Byrd H. Golightly to disclose to it in his applica- 
contract of insurance which it had entered on the specific ground, and none other, 
tion that he had suffered from such serious ailments, etc.” 

(3) The motion for directed verdict upon which the court ruled is set forth 
above and did not call the court’s atention to any fact claimed to constitute a 
breach of the condition precedent clause. 

(4) The record on this appeal sets out the parts of the insurance contract 
agreed to be “essential to the issues on appeal,” but nowhere includes or presents 
to this court any clause creating a condition precedent to the validity of the 
contract. : 

The insurance company, therefore, under the ruling of this court in Wharton 
v. Aitna Life Insurance Company, supra, is not in position to urge that there was 
a breach in conditions precedent to the validity of the insurance. 

[6] Our examination of the testimony has convinced that there was no 
sufficient proof of any specific consultation or treatment at any definite time between 
the date of the examination and the delivery of the policy to the insured such 
as would constitute a breach of the condition precedent. We do not fail to ndte 
the expression of Dr. Parker that he treated Mr. Golightly “once or twice a 
week,” meaning possibly over the period of nearly a year. But in another part 
of his testimony he says that after Mr. Golightly came home from the hospital 
and was treated three times a week, that “he got apparently better and went 
about his business and I didn’t see him until later on.” These statements appear 
to be contradictory of each other and do not conclusively sustain appellants’ 
contention. 


Reversed and remanded. 


LAMAR et al. v. ETNA LIFE INS. CO. No. 1376. 
Circuit Court of Appeals, Tenth Circuit. July 24, 1936. 
85 Federal Reporter (2d) 141. 
1. INSURANCE. 

Unapplied dividends in insurer’s possession, which are presently due insured 
and are sufficient in amount to pay stipulated premium in full, should be applied 
by insurer, or by law if insurer fails to act, in extinguishment of such premium 
so as to avoid lapse of life policy, unless insured has directed otherwise 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

Insured’s direction to apply dividends to premium due on life policy, which did 
not provide for partial payment of premiums, did not prevent lapse of policy, 
where dividend was not equal to premium and insured did not tender balance of 
premium in cash. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. INSURANCE. 

Provision for lapse of policy on nonpayment of premium is for benefit of 
insurer and may be waived. 

(For other cases, see Insurance, Dec Dig. § 392[1].) 

4. INSURANCE. 
Life policy provision that only certain of insurer’s officers could extend time 
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for payment of premium, or alter or waive conditions contained in policy, held 
valid and binding. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 
5. INSURANCE. 

Essence of waiver of lapse of life policy for nonpayment. of premium is a 
course of conduct on the part of insurer which reasonably leads insured to believe 
that lapse will not be exacted. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


6. INSURANCE. 

Insurer did not waive provision for forfeiture of life policy on failure to pay 
premium in full when due by general agent’s letter to insured which stated that 
home office had been requested to apply dividend of amount less than premium due, 
on such premium, and which directed insured to sign and return inclosed form 
authorizing such application with check to complete payment of premium. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from the District Court of the United States for the District of 
Colorado; John Foster Symes, Judge. 

Action by Avis C. Lamar and others against the Aitna Life Insurance Com- 
pay, a corporation. From the judgment, the plaintiffs appeal. 

Affirmed. 

Robert C. Foulston, of Wichita, Kan. (William T. Burris and Charles J. 
Ribar, both of Pueblo, Colo., on the brief), for appellants. 

John P. Akolt, of Denver, Colo. (Elmer L. Brock, E. R. Campbell, Milton 
Smith, Karl F. Crass, and J. H. Shepherd, all of Denver, Colo., on the brief). 
for appellee. 

Before Phillips, McDermott, and Bratton, Circuit Judges. 

Bratton, Circuit Judge. 

This is an action to recover on a policy of life insurance issued on the life of 
Ralph F. Lamar. Plaintiffs are the surviving widow and children of the insured. 
The facts were detailed in the amended complaint. The policy was dated June 4, 
1932, and provided for a monthly premium of $31.30 payable on the fourth day of 
each succeeding month in advance at the home office of the company or to its 
authorized agent; and, further that if any premium should not be paid when 
due the policy should cease, subject to the values and privileges therein specified, 
except that a grace period of thirty-one days was provided for the payment of 
each premium after the first during which the insurance should remain in force. 
It further provided that it should share in the divisible surplus of the participating 
business of the company at the end of each policy year; that the dividends on the 
anniversary date of the policy should be applied (a) to the payment of any 
premium or premiums or paid in cash; or (b) to the purchase of participating 
paid-up additions; or (c) left with the company to accumulate at a rate of interest 
not less than three and one-half per cent. per annum; and that if no election were 
made, the first option should be used. A dividend of $39.36 was declared at the 
end of the first year. In the absence of a contrary election and with the consent 
of the insured, $3.28 of it was applied in payment of each of the monthly premiums 
due for June, July, August, and September, 1933, and insured paid the balance of 
$28.02 in cash. The remainder of the dividend on October 4th was $26.24. Insured 
failed to pay any part of the premium which was due on that day. On November 
4th he wrote the general agent of the company that the grace period expired that 
day; that he would be unable to send a check for the premium for a week or two; 
and that according to his figures, he still had a dividend credit of approximately 
$27. He then inquired whether the credit could be applied to the premium, and if 
so, how long it would keep the policy in force. Two days later the agent replied 
that he was requesting the home office of the company to change its records to 
show that the eight remaining monthly dividends of $3.28 were all to be applied 
toward payment of the premium due October 4th; that form No. 234 was inclosed; 
that it should be signed and returned with a check of $5.06 to complete payment of 
the premium; and that the proposed application of the dividends meant that 
subsequent monthly premiums must be paid in full, that is $31.30 each. The form 
which was inclosed directed application of the dividend to the described premium 
and expressly recited that the request would not be effective unless signed while 
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the policy was in force. Insured neither responded to the letter nor signed the 
form. On the 14th of the month the general agent wrote insured that in the 
absence of an answer to the former letter, he had been obliged to notify the home 
office that the policy had lapsed and expressed the hope that application for rein- 
statement would be promptly made by completing and returning a form which was 
inclosed, with a check for the full premium less the current dividend of $3.28 or 
for $5.06 to be applied with the eight remaining monthly dividends. It was further 
stated that the proceeds of any payment would be held in a pending account sub- 
ject to the order of insured until the company had an opportunity to act on the 
matter of reinstatement. No reply was made to that letter. Insured suffered 
an accidental injury on November 26th from which he died two days later 
without having made any payment in cash on the premiums after September 4th. 

Holding that the policy had lapsed and was not in force at the death of the 
insured, the trial court sustained a demurrer to the amended complaint. Plaintiffs 
declined to plead further and judgment was entered against them. They appealed. 

[1] The principal point of contention is that it was the duty of the company to 
apply the remainder of the dividend to the premium which became due on October 
4th; that such payment continued the policy in effect during that part of the ensuing 
mouth which bore the same ratio to the entire month that the pro rata payment 
bore to the full month; that the grace period added continued it in force beyond 
the death of the insured. The first option with the automatic provision that it 
should be used in the absence of an election is relied upon to sustain the contention. 
The option was twofold. It provided that the dividend should be applied to the 
payment of premiums or paid in cash without specifying who should make the 
choice between the alternatives. We entertain no doubt that the insured had the 
choice and shall proceed on that assumption. His letter of November 4ti 
expressed a desire that the remainder of the dividend be applied to the past due 
premium; but the amount was less than the monthly premium and he did not 
tender the balance. It is the general rule of law that where an insurer has in its 
possession sufficient unapplied dividends presently due the insured to pay the 
stipulated premium, it should apply them in extinguishment of the premium and 
thus avoid lapse of the policy unless the insured directs otherwise. And the law 
will make the application if the insurer fails to act, the consent of the insured 
thereto being presumed. Kincaid v. New York Life Ins. Co. (C. C. A.) 66 F.(2d) 
268: Union Cent. Life Ins. Co. v. Caldwell, 68 Ark. 505, 58 S. W. 355: Mutual 
Life Ins. Co. v. Henley, 125 Ark. 372, 188 S. W. 829; Pfeiffer v. Missouri State 
Life Ins. Co., 174 Ark. 783, 297 S. W. 847, 54 A. L. R. 600; McNaughton v. Des 
Moines Life Ins. Co., 140 Wis, 214, 122 N. W. 764; Caywood v, Supreme Lodge, 
Knights & Ladies of Honor, 171 Ind. 410, 86 N. E. 482, 23 L. R. A. (N. S.) 304, 
131 Am. St. Rep. 253, 17 Ann. Cas. 503; Mutual Life Ins. Co. v. Breland, 117 
Miss. 479, 78 So. 362, L. R. A. 1918D, 1009; Rogers v. Union Benevolent Society, 
111 Ky. 598, 64 S. W. 444, 55 L. R. A. 605; National Council, etc. v. Thomas, 
Ky. 364, 173 S. W. 813: Equitable Life Assur. Soc. v. Pettid, 40 Ariz. 239, 
P.(2d) 833. But it is equally well settled that such dividends must be sufficient 
in amount to discharge the premium in full, otherwise the doctrine has no appii- 
cation and lapse is not prevented, Terry vy. State Mut. Life Ins. Co, 90 S. C. 1, 
72 S. E. 498; Metropolitan Life Ins. Co. v, Smith, 48 Ga. App. 245, 172 5. FE. 654; 
Young v. Mutual Trust Life Ins. Co., 54 N. D. 600, 210 N. W. 177, A, Le R 
910; Alexander vy. Northwestern Mut. Life Ins. Co. (Mo. App.) 290 .. W. 
Neighbors v. Union Central Life Ins. Co., 17 Tenn. App. 612, 69 S.W.(2d) Sie: 
Weinstein v. Mutual Trust Life Ins. Co., 116 Conn. 654, 166 A. 63, 92 A. L. R 
708; Equitable Life Assur. Soc. v. Pettid, supra; Eastman, Inc. v. Northwestern 
Mutual Life Ins. Co., 169 Wash. 125, 13 P.(2d) 488; Cason v. Mutual Life Ins. Co., 
67 Colo. 199, 184 P. 296, 6 A. L. R. 1395, 


[2] This policy provided in clear language for the payment of a specified pre- 
mium at a fixed time and that failure to make it should terminate the contract sub- 
ject to certain values and privileges not material here, except during the grace 
period. It did not contain a provision for installments or partial payments of less 
than the specified sum. It nowhere stated directly or by fair inference that a 
partial payment of the stipulated monthly sum would continue the contract in force 
during a part of the ensuing month. Its provisions—considered separately and 


collectively—negate any tenable suggestion that the monthly premium could be 
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segregated into parts and paid by installments and the contract continued in force 
during corresponding fractional parts of the month. They fixed the amount, the 
time of payment, and the consequence of failure to make it. That consequence 
was termination of the contract. Construing the letter of November 4th as a 
direction to apply the remainder of the dividend to the unpaid premium, it could 
have no greater effect than a tender of that sum to the company. Since it was 
less than the amount of the premium, it did not prevent lapse of the policy on 
November 4th. Slocum v. New York Life Ins. Co., 228 U. S. 364, 33 S. Ct. 
523, 57 L. Ed. 879, Ann. Cas. 1914D, 1029. e 

Plaintiffs rely strongly on A®tna Life Ins. Co. v. Hartley (Ky.) 67 S. W. 19, 
and Halliday v. Equitable Life Assur. Soc., 54 N. D. 466, 209 N. W. 965, 47 
A. L. R. 446. There is a controlling distinction between each of those cases and 
this one. In each of them it was held that the company had actually made appli- 
cation of the dividend to a pro rata payment of the premium and that such payment 
continued the policy in force until it was exhausted, which was subsequent to the 
death of the insured. And in Inter-Southern Life Ins. Co. v. Omer, 238 Ky. 790, 
38 S.W.(2d) 931, the company accepted $4.84 and applied it as part payment of a 
so-called blue note which had been given for an unpaid semiannual premium. The 
court held that such voluntary acceptance and application operated to continue the 
policy during the proportionate part of the six months’ period. No such applica- 
tion was made here. The matter was discussed in the correspondence, but the 
proffered consent of the company to make it was conditioned upon payment of the 
balance of the premium in cash. If the balance had been paid, the company 
would have been obliged to apply the dividend to the premium and lapse would not 
have occurred. Unfortunately, the small balance was not paid and that omission 
is decisive. 

[3-6] It is further argued that the company waived forfeiture of the policy. 
The contention is founded upon the letter written by the general agent on Novem- 
ber 6th and the form which was inclosed with it. A provision in an insurance 
policy that the contract shall lapse upon nonpayment of the premium is for the 
benefit of the insurer and it may be waived, but there are two separate reasons 
why lapse was not waived here. First, the policy expressly provided in clear 
terms that only the president, vice president, secretary, assistant secretary, treas- 
urer, or assistant treasurer could extend the time for payment of a premium or 
alter or waive any of the conditions contained in the contract. That provision is 
valid and binding. Slocum v. New York Life Ins. Co., supra; Exchange Trust 


Co. v. Capitol Life Ins. Co. (C. C. A.) 49 F.(2d) 133. It is not suggested that 


any of the named officers ever agreed to relax the requirement for full payment 
of the premium for the month of October. Second, if the general agent had 
authority to act in the premises, the letter merely stated that the home office was 
being requested to change its records to show that the remainder of the dividend 
was being applied toward the past due premium and that was clearly conditioned 
upon payment of the balance in cash. The letter and form could not reasonably 
have led insured to believe that without payment of the balance the dividend was 
being applied as a pro rata payment which would have the effect of extending the 
policy through a portion of the month. The essence of waiver of lapse for non- 


payment of premium is a course of conduct on the part of the insurer which 
reasonably leads the insured to believe that lapse will not be exacted. Globe 
Mutual Life Ins. Co. v. Wolff, 95 U. S. 326, 24 L. Ed. 387; Thompson v. Knicker- 
bocker Life Ins. Co., 104 U. S. 252, 26 L. Ed. 765; Exchange Trust Co. v. Capitol 
Life Ins. Co., supra. There was no such conduct here. Neither did the corres- 
pondence lay a foundation upon which to assert estoppel. 


The judgment is affirmed. 


WEINTROB v. NEW YORK LIFE INS. CO. No. 5824. 


Circuit Court of Appeals, Third Circuit. Feb. 5, 1936. 
On Petition for Rehearing July 14, 1936. 
85 Federal Reporter (2d) 158. 
INSURANCE. 


Whether insured had been guilty of such fraud as to avoid life policy in stat- 
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ing in application that he had not been treated by physican held for jury, not- 
withstanding beneficiary’s testimony that insured had been treated by a physician, 
in view of policy provision that statements, in absence of fraud, should be deemed 
representations only. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
4. INSURANCE. 

In action at law on life policy, misrepresentation in material matter in applica- 
tion must have been made intentionally to void policy. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


Appeal from the District Court of the United States for the District of New 
Jersey; John Boyd Avis, Judge. 

Action by Rebecca Weintrob against the New York Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Reversed, with a venire de novo. 

Walter Hanstein and Thompson & Hanstein, all of Atlantic City, N. J., ior 
appellant. 

Alfred E. Driscoll and Starr, Summerill & Lloyd, all of Camden, N. J., for 
appellee. 

Before Davis and Thompson, Circuit Judges, and Fake, District Judge. 

Tuompson, Circuit Judge. 

[1, 2] This is an appeal from a judgment of the District Court for the District 
of New Jersey. The appellant brought an action at law to recover as beneficiary 
upon a policy insuring the life of her husband. The appellee defended on the 
ground that the assured had procured the policy through fraud, in that he answered 
certain questions falsely for the purpose of perpetrating a fraud upon the appellee 
with full knowledge that the answers were false and fraudulent. At the trial, the 
court directed a verdict for the appellee. On the appellant’s main case, the proof 
and admissions established that the policy was issued May 11, 1928; that the 
appellant was the beneficiary; that the assured died January 31, 1929; that the 
premiums were paid; that the proper proofs of death were filed; and that the 
appellee refused to pay the amount of the policy. The appellee in its defense 
offered a copy of the application which contained the following questions and 
answers: 


“8. Have you consulted a physician for or suffered from any ailment or disease of ‘Yes’ 
or 


‘No’ 
“A. The Brain or Nervous System? No 
“B. The Heart, Blood Vessels or Lungs? No 
“C. The Stomach or Intestines, Liver, Kidneys or Bladder? No 
“D. The Skin, Middle Ear or Eyes? No 
“9. Have you had Rheumatism, Gout or Syphilis? No 
“10. Have you consulted a physician for any ailment or disease not included in your 
above answers? No 
“11. What physician or physicians, if any, not named above, have you consulted or 
been examined or treated by within the past five years? “None” 


The appellee offered evidence tending to show that the assured had, in fact, 
been treated by a physician for a heart condition. The physicians’s testimony was 
shaken on cross-examination and contradicted by the appellant’s witnesses, although 
the appellant, by her own testimony in rebuttal, established the fact that the 
assured had been treated by a physician in the year 1926, which was within the 
five-year period covered by question 11 of the application. The appellee contends 
that this is sufficient to justify the direction of a verdict for it. The appellant 
relies upon the clause of the policy which provides: “The Policy and the applica- 
tion therefor, copy of which is attached hereto, constitute the entire contract. All 
statements made by the Insured shall, in absence of fraud, be deemed representa- 
tions and not warranties, and no statement shall avoid the Policy or be used in 
defense to a claim under it, unless it is contained in the written application and a 
copy of the application is indorsed upon or attached to this Policy when issued.” 

In view of the provision that statements made by the assured are to be 
deemed representations and not warranties, it was important to determine whether 
the answer regarding attendance by physicians within five years prior to the appli- 
cation, though admittedly false, was intentionally so and meant to mislead. On 
the distinction between representations and warranties, see Northwestern Mut. 
Life Ins. Co. v. West, 62 App. D. C. 381, 68 F.(2d) 428; Zogg v. Bankers’ Life 
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Co. of Des Moines, lowa,62 F.(2d) 575 (C. C. A. 4); McClain v. Provident Sav. 
Life Assur. Soc. of New York, 110 F. 80 (C. C. A. 3). It may well have been 
that the assured, almost a year after treatment by a physician for what he thought 
was an attack of indigestion, might have forgotten the episode. There were 
sufficient controverted facts as to the intentional falsity of the answer to question 
11 to present an issue for the jury. It is fundamental that a verdict may not be 
directed for a defendant on testimony presented by the defendant and substantially 
coutroverted by that presented on behalf of the plaintiff. 

The judgment is reversed with-a venire de novo. 

On Petition for Rehearing. 

[3, 4] This case comes before us upon petition of the appellee, defendant 
below, for the rehearing of a decision of this court filed February 5, 1936. The 
petitioner contends that under the law of New Jersey a policy of life insurance 1s 
voided upon proof that there was a misrepresentation in a material matter and that 
this court erred when it held that the misrepresentation must be not only in a 
material matter but must have been intentionally made by the assured. As we 
read the New Jersey cases cited by the petitioner the rule at law differs from that 
in equity, for whereas in equity an untruthful representation of a material fact 
is deemed fraudulent, at law an untruthful representation is not fraudulent unless 
made with the intention to defraud. The instant case was one brought at law 
and the rule prevailing in law actions is applicable. Many of the cases cited by 
the petitioner are equity cases, and therefore not controlling. Moreover, the 
facts in the cases cited by the petitioner were such that no fair-minded jury could 
reascnably reach any conclusion other than that the assured had intentionally 
misrepresented a material fact. See Mutual Life Insurance Co. of N. Y. v. Hilton- 
Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202. The instant case, on the 
contrary, presented a genuine controversy. The jury could properly have deter- 
mined that the assured suffered from an attack of indigestion, recovered within 
a two-day period, and forgot the incident at the time of his application for 
insurance, which was not made until two years after the illness. Had the jury 
so found, it would have been justified in returning a verdict for the appellant. 

We adhere to our conclusion that the District Court erred in refusing to 
present the issue of intention to the jury and in directing a verdict for the appellee, 
and the order of reversal with a venire de novo will stand. 


NEW YORK LIFE INS. CO. v. WOLF et al. No. 10592. 
Circuit Court of Appeals, Eighth Circuit. July 30, 1936. 
85 Federal Reporter (2d) 162. 
2. INSURANCE. 


“Copy” of application, required by statute to be attached to or indorsed on 
life policy to render representations therein available as defense must be legible 
“copy,” meaning any substance having any matter expressed or described on it by 
marks capable of being read, or instrument enabling person of normal eyesight 
who can read English language, to ascertain questions and answers in application 
under normal conditions and with reasonable ease (Rev. Code S. D. 1919, § 9340). 

(For other cases, see Isurance, Dec. Dig. § 650.) 

6. INSURANCE. 

In action on life policy wherein insurer asserted defense of fraudulent mis- 
representations in application, question whether reduced photostatic copy of appli- 
cation, attached to policy as required by statute to render representations available 
as defense, was obviously readable by person of normal eyesight under normal 
conditions with reasonable ease, so as to constitute copy within statute held insuffi- 
cient for jury (Rev. Code S. D. 1919, § 9340). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from the District Court of the United States for the District of South 
Dakota; Andrew Miller, Judge. 

Action by Walter B. Wolf and others against the New York Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Reversed. 

M. T. Woods, of Sioux Falls, S. D. (J. H. Voorhees, T. M. Bailey, and Ros- 

well Bottum, all of Sioux Falls, S. D., on the brief), for appellant. 
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Julius Skaug, of Mobridge, S. D. (Pat Morrison, of Mobridge, S. D., on the 
brief), for appellees. 

Before Woodrough and Thomas, Circuit Judges, and Dewey, District Judge. 

Dewey, District Judge. 

The suit was brought against the appellant by certain beneficiaries of a life 
insurance policy issued by appellant to Rosina Wolf. The policy was issued and 
delivered on or about the 4th day of August, 1933, with provisions for the payment 
of $5,000 to the beneficiaries should the insured die while the policy was in force. 
The insured died on July 22, 1934, and due proofs of death were furnished the 
appellant. 

As a defense for not paying the policy the appellant relied on its claim that 
the insured had made false representations in her application for the policy and by 
reason thereof the policy had been fraudulently procured and delivered to the 
insured. The evidence showed that on July 28, 1932, Rosina Wolf made answers 
to the medical examiner for appellant that she had never undergone any surgical 
operation, been under observation or treatment in any hospital, consulted a 
physician for any ailment or disease of the brain or nervous system, consulted any 
physician for any ailment not included in her other answers, and had not consulted 
any physician within the last five years. That in truth and in fact she had consulted 
doctors in the Mayo Clinic for a pain in her back between the shoulder blades in 
the exact spot where the cancer that killed her was found. That in June, 1930, 
in that clinic she underwent an operation called curetement of the uterus, scraping 
of the womb, and cauterization of the cervic, and took subsequent treatments by 
radium to shrink a fibroid tumor of the uterus. She was hospitalized at least 
ten days at that time. She returned to that clinic in July of 1934 unable to walk, 
at which time a tumor of the spinal cord was located and removed; her death 
resulted therefrom in a few days. 

Appellees made no serious claim at the trial that this was not the true situa- 
tion, but pleaded and relied upon a claim that a legible copy of the written appli- 
cation for the insurance was not attached to the policy as required by the statute 
of the state of South Dakota and that the insurance company could not therefore 
rely upon any fraudulent representations made in such application. 

At the trial appellee offered in evidence the insurance policy, including a cop) 
»f the written application, signed by Rosina Wolf and attached to and forming a 
part of the policy. It admittedly is a true and correct copy of the written appli- 
cation, and the only question submitted to the jury by the trial court was as to its 
legibility. 

At the close of all the evidence the defendant, appellant here, moved for a 
directed verdict on the ground, among others, that the evidence is insufficient to 
sustain plaintiffs’ avoidance or attempted avoidance of the evidence that the state- 
ments contained in the application for insurance were false; and the application 
attached to the policy is as a matter of law entirely legible and sufficient for the 
purposes of the South Dakota statute requiring a copy of such application to be a 
part of life insurance policies. To the overruling of this motion appellant assigns 
error. 

Verdict and judgment resulted for appellee 

The statute involved is found in South Dakota Revised Code 1919, § 9340, a¢ 
follows: 

“No policy of life insurance * * * shall be issued in this state * * * unless 
the same shall contain the following provisions: * * * 

“4. A provision that all statements made by the insured shall, in the absenc¢ 
of fraud, be deemed representations and not warranties and that no such state- 
ment shall avoid the policy unless it is contained in a written application and a 
copy of such application shall be indorsed upon or attached to the policy when 
issued.” : 

[1] Appellant urges in argument that failure to attach a copy of the written 
application does not exclude a defense of fraud or concealment and that, as the 
policy was obtained by a fraud, it was void ab initio and the fraud estons the 
beneficiaries from maintaining suit on the void contract, and that the South Dakota 
statute has no application to fraudulent representations or concealments. It would 
appear from the decisions that these contentions of appellant are without merit. 


New York Life Ins. Co. v. Hamburger, 174 Mich. 254, 140 N. W. 510: Januras v. 
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Metropolitan Life Ins. Co., 239 Mich. 150, 214 N. W. 117, 118; Rauen v. Prudential 
Ins. Co., 129 Iowa 725, 106 N. W. 198. Appellant’s defense, however, stated in its 
answer is based squarely upon the false and fraudulent statements made in the 
written application and the insurance company did not call these questions, now 
urged, to the attention of the trial court or include such a suggestion in the 
assignment of errors, and these questions cannot be raised now for the first time 
on appeal. Wharton v. A®tna Life Ins. Co. (C. C. A.) 48 F.(2d) 37. 

[2] The courts quite generally agree in construing similar statutes that to 
constitute such a copy it must be legible. Eastman v. Metropolitan Life Ins. Co., 
228 Mich. 125, 199 N. W. 655; Janunas v. Metropolitan Life Ins. Co., supra; Arter 
vy. Northwestern Mutual Life Ins. Co. (C. C. A.) 130 F. 768; New York Life Ins. 
Co. v. McCarthy (C. C. A.) 22 F.(2d) 241, 243; New York Life Ins. Co. v. Miller 
(C. C. A.) 73 F.(2d) 350, 97 A. L. R. 562. 

What degree of legibility is required has also had the attention of the courts. 
In Arter v. N. W. Mutual Life Ins. Co. (C. C. A.) 130 F. 768, 769, a “copy” was 
detined as “any substance having any matter expressed or described upon it by 
marks capable of being read.” And in New York Life Ins. Co. v. McCarthy 
(C. C. A.) 22 F.(2d) 241, 243, as “an instrument as enabled any per_on of normal 
eyesight, who could read the English language, to ascertain that the insured’s 
application for insurance contained the questions and answers which were set out 
in the special pleas.” The test applied by the Supreme Court of Michigan is 
succinctly set out in the case of Janunas v. Metropolitan Life Ins. Co. supra, as 
follows: “Whether the reduced size photographic copy of the application attached 
to the policy serves the purpose of the statute involves the question of whether 
it can be read by a normal eye, under normal conditions, with reasonable ease. 
If it cannot be read by a normal eye, under normal conditions, with reasonable 
ease, then to hold it a compliance would render the statute meaningless.” This rule 
follows that laid down in Eastman v. Metropolitan Life Ins. Co., 228 Mich. 125, 
199 N. W. 655, and is the rule that was adopted by the trial court in this case and 
upon which his instruction to the jury was based; and follows an expression in the 
case of New York Life Ins. Co. v. Miller, 73 F.(2d) 350, 356, of this court that 
such a test expressed the true rule applicable in that case. 

The facts in the Miller Case are, however, different. It is there said: “It is 
obvious, from a casual inspection of the policies, that a large portion of the papers 
attached as copies of the application were not capabale of being read by persons of 
normal vision, without the aid of some magnifying instrumert. As to the further 
claim that the statute is obeyed, if the copy of the original application attached to a 
policy and delivered to the assured is a true copy of its contents, regardless of its 
legibility, this would not be the test, if the original is plainly printed and written, 
in letters of fair size and easily legible, while the copy furnished is so reduced 
in size, or so dim or blurred that it can be read by persons of normal vision, only 
by the use of strong magnifying glasses.” 

Here there is no question other than that the written application attached to 
the policy is correct; there is no blurring or any necessity of applying a magnifying 
glass to read the copy of the written application. The facts here are consequently 
at variance with those in the Miller Case. 

The only question is whether the photostatic copy of the written application so 
‘reduced the size of the type as to make it illegible. Appellee says in his argument 
that the copy lacks legibility for two reasons: First, it is a photostatic copy with 
white letters on a black background; and, second, the type is so reduced in size that 
it cannot be read with ease without the aid of some means of enlargement. ‘The 
copy is about half the size of the original application and about the size of “4 
point” type of the present standard of measuring type. While this is true as to 
the copy of the printed portions of the written application, the written answers 
are much larger (at least as large as Pica type), and a casual glance at the copy 
shows that the applicant answered all questions either “No,” or “None,” and gave 
herself a clear bill of health. While the type is small, the printing is clear and 
distinct and none of it blurred or faded. 

It hes been held by this and other courts that where the judge has no diffi- 
culty in reading the copy of the application, its legibility is sufficient. So in Arter 
v. Northwestern Mutual Life Ins. Co. (C. C. A.) 130 F. 768, 769: “But the learned 
trial judge appears to have experienced no difficulty in reading it, and, although 
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it has become somewhat blurred—probably since the trial—we, too, have been able 
to read it. Under these circumstances there was nothing to be left to the jury.” And 
in Adamos v. New York Life Ins. Co. (D. C.) 5 F. Supp. 278; Id. (D. C.) 5 F. 
Supp. 1019, 1020, the court “had no trouble in reading it, and do not think the 
applicant would.” In First Trust Co. of St. Paul v. Kansas City Life Ins. Co., 
79 F.(2d) 48, 54 (C. C. A. 8), the court referred to the statement by the trial 
judge as follows: “It seems to me that the question of whether this is readable 
or not is not a question for an expert to say. I think that the normal eye can 
read it; I can read it very plainly and I think any member of the jury can.” Judge 
Stone added: “The trial court was entirely right in determining that this was; 
not a matter for expert testimony. There was nothing which an optometrist could 
properly add to the information as to the legibility of this application which the 
court and jury would not acquire by inspection thereof.” And the court in New 
York Life Ins. Co. v. McCarthy, 22 F.(2d) 241, 243, (C. C. A. 5); discussing this 
question and the purpose of the act, said: “The manifest purpose of the above set 
out provision of the policy with reference to statements made by the insured and 
indorsing upon or applying or attaching to the policy when issued a copy of the 
written application was to enable the insured and the beneficiary to have at hand 
authentic information of statements made by the insured, which could be used in 
defense to a claim under the policy. Satterfield v. Fidelity Mutual Life Ins. Co., 
171 Ala. 429, 55 So. 200; Eastman v. Metropolitan Life Ins. Co., 228 Mich. 125, 199 
N. W. 655. It well may be concluded that the insured, or a beneficiary named in 
the policy, has the full benefit intended to be conferred by that provision where 
the only alleged statements of the insured which are sought to be made the ground 
of avoiding the policy, or to be used in defense of a claim under it, are plainiy 
disclosed by what is attached to the policy when issued as a copy of the applica- 
tion for insurance.” 

[3, 4] Another question raised by appellant is as to the admissibility of the 
evidence of two expert optometrists who were permitted over apt objections on the 
part of the appellant to state that in their opinion the copy could not be read by a 
person with normal eye sight under normal conditions with reasonable ease. 
Appellant contends that these answers should not have been permitted, as the ques- 
tion calls for an answer to the ultimate issue submitted to the jury for its deter- 
mination under the court’s charge. Experts are not allowed to state their conclu- 
sions on the whole case as where under a hypothetical question an expert witness 
asked to sum up the entire issues and determine the ultimate question for decision 
by the jury. United States v. Spaulding, 293 U. S. 498, 506, 55 S. Ct. 273, 79 
L. Ed. 617. But the opinion here asked was not an opinion on the merits of the 
entire case, and it has been repeatedly held by this and other courts that where 
evidence will aid a jury in reaching a correct solution of the issues and is there- 
fore properly a subject of expert evidence, it is no objection that the opinion 
elicited from the expert is on an issue or point to be decided by the jury. U. S. 
Smelting Co. v. Parry (C. C. A.) 166 F. 407, 411; Chicago, Rock Island & Pac. 
Ry. Co. v. Hale (C. C. A. 8) 176 F. 71; Western Coal & Min. Co. v. Berberich 
(C. C. A.) 94 F. 329; New York Life Ins. Co. v. Doerksen (C. C. A. 10) 64 
F.(2d) 240; State v. Cox, 172 Minn. 226, 215 N. W. 189; Marsh Wood Products 
Co. v. Babcock & Wilcox Co. et al., 207 Wis. 209, 240 N. W. 392, 400. 

[5] The ultimate question on this issue has to do with whether the copy was ° 
obviously readable. If it was not, we are satisfied that expert evidence was 
properly admitted on this point. Where the question is in doubt and a fact to be 
determined by the jury, such expert evidence is allowable. Eastman v. Metro- 
politan Life Ins. Co., and Janunas vy. Metropolitan Life Ins. Co., both supra. But 
where the copy is plain and readable, it is not admissible. First Trust Co. of 
St. Paul v. Kansas City Life Ins. Co., and Adamos v. New York Life Ins. Co., 
both supra. 

It is to be noted that the experts did not say that they could not readily read 
the photostatic copy of the application attached to the policy, but were asked to 
and were permitted to give their reasons for their answers to the hypothetical 
question as they did answer it. Dr. Sarchet, after stating the facts which qualified 
him as an expert of the eye, ear, nose, and throat, said: “In our work in the eye 
we have certain standards that we use in determining the normal vision or lack 
of it in patients that consult us. I will state generally how we determine the nor- 
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mal vision and what can be read and cannot be read. In examining a patient for 
eye conditions, there is what we call the distant vision and the near vision or vision 
for reading. In the distant vision they must read a certain sized type at a distance 
of from ten, fifteen or twenty feet, and their near vision for reading they must be 
able to read number one type at a distance of thirteen inches in order to be normal.” 
While Dr. Alway, after a similar qualification, says: “In my work of the eye I have 
certain standards by which I can reckon the normal vision and eyesight of people. 
I use that in ascertaining their ability to read, or the lack of it, and also in fitting 
them glasses so that you can get back to them the normal vision that people are 
supposed to have.” 

It is clearly evident then that the opinions of these experts were not based upon 
the question whether this copy of the application could be read, but whether it 
would be used for normal reading. There would perhaps be some question of 
whether or not the smallness of the type would not make a continuous reading of it 
irksome or difficult. While the type was small, the printing is as clear and distinct 
as an etching, and though it would not be of a size that would make reading easy 
or pleasant for a considerable time, no difficulty is encountered in a short perusal. 
But the question here is not whether or not the type of that size that it might be 
read for any continuous length of time, but whether it was legible for the purposes 
intended by the statute. 

[6, 7] An obvious appearance of a physical fact needs no elucidation by an 
expert. The members of this court have no difficulty in reading the copy of the 
application attached to the policy and we are satisfied there was no fact question 
that should have been presented to the jury and that the expert testimony was 
inadmissible. 

Reversed. 


HALL v. ZTNA LIFE INS. CO. No. 10420. 
Circuit Court of Appeals, Eighth Circuit. Aug. 12, 1936. 
85 Federal Reporter (2d) 447. 
1. INSURANCE. 


In action on double indemnity clause of life policy wherein contention was 
made that insured was insane, and that death resulting from insured’s attack on 
another party was accidental, insanity instruction that, if insured did not know 
difference between right and wrong, and did not know that he might expect man 
to fight back if he made an attack upon him and that insured would not have 
known that had he not been drunk at time of his death, beneficiary would recover, 
held sufficient. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

2. INSURANCE. 

In action on double indemnity clause of life policy wherein contention was 
made that insured was insane, and that death resulting from attack upon another 
party was accidental, testimony as to conduct of insured at time he made applica- 
tion for disability benefits held admissible. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from the District Court of the United States for the Eastern District 
of Arkansas; John E. Martineau, Judge. 

Action by Lillie Hall against the AStna Life Insurance Company. From an 
adverse judgment, the plaintiff appeals. 

Affirmed. 

J. A. Tellier, of Little Rock, Ark., for appellant. 

S. Lasker Ehrman, of Little Rock, Ark. (Grover T. Owens, of Little Rock, 
Ark., on the brief), for appellee. 

Before Gardner and Sanborn, Circuit Judges, and Nordbye, District Judge. 

Sanporn, Circuit Judge. 

Kanady M. Hall, fifty-four years of age, a resident of Little Rock, Ark., 
and the insured under a $5,000 life policy issued by the Aétna Life Insurance Com- 
pany, which policy contained a provision for monthly benefits in case of total and 
permanent disability, and a provision for double indemnity in case of accidental 
death, died on March 26, 1934. While intoxicated, he was a visitor at a lumber 
mill. A young man named Parker, who was employed there, in fun suggested 
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throwing a pail of water on Hall to sober him up. He picked Hall up and laid 
him on a table. Hall got off the table and threw water from a pail at Parker. 
Hall drew a pocketknife with a blade about 2% inches long and rushed at Parker, 
who ran, but slipped and fell. Hall then stabbed him in the back. Parker got 
up and ran outside to escape from Hall, and then attempted to get the driver 
of an approaching automobile to take him to the hospital to have his wound 
dressed. Hall followed him. The owner of the mill, who appeared on the scene, 
told Hall to put away his knife. Hall put it away for a moment, but, as he again 
approached Parker, he drew it out and attempted to attack Parker, who, in self- 
defense, struck Hall in the jaw. Hall fell, hit his head upon a rock, fractured his 
skull, and shortly thereafter died. That Hall brought about the altercation which 
ended with his death is undisputed. Parker, a much younger and _ stronger 
man, tried to avoid injuring Hall, realizing that Hall was irresponsible from drink. 

Mrs. Hall, the appellant, who was the beneficiary named in the policy, claimed 
double indemnity on the ground that the insured’s death was accidental. The 
company paid her the face of the policy, but denied liability for double indemnity. 
She then brought this action at law to recover an additional $5,000, asserting that 
the insured’s death was accidental. The company in its answer alleged that the 
insured died as the result of injuries sustained in an altercation in which he was the 
aggressor. In her reply Mrs. Hall denied that the insured was the aggressor, but 
alleged that on March 26, 1934, and long prior thereto, the insured was of unsound 
mind “and incapable of understanding the consequences and effect of his own acts.” 
The case was tried to a jury, which returned a verdict for the defendant insurance 
company, and from the judgment entered thereon this appeal is taken. 


Mrs. Hall (who will be referred to as plaintiff) challenges certain rulings 
upon evidence and the refusal of the court to give instructions to the jury 
requested by her. 


The evidence as to how the death occurred was undisputed. The issue of 
fact was a simple one—whether the insured was insane at the time he attacked 
Parker. 


To establish the insanity of the insured, the plaintiff introduced a certified 
copy of an order of the probate court of Pulaski county, Ark., dated February 
1, 1934, adjudging the insured to be “a person of unsound mind and mentally 
incompetent,” and appointing plaintiff his guardian. There was evidence tend- 
ing to show that the adjudication was procured to enable Mrs. Hall to obtain 
.the monthly payments being made to the insured under his policy of insurance 
because of total and permanent disability and to establish a basis for setting 
aside a contract which the insured had made with a lawyer, by the terms of 
which the lawyer was to receive one-half of such disability payments in consider- 
ation of services in establishing the total and permanent disability of the insured 
under the policy. The evidence indicated that the insured had at one time 
been a successful lumberman, but that intoxicating liquor had virtually destroyed 
him both physically and financially. He was frequently intoxicated, squandered 
his money in drinking and gambling, and neglected his wife and family. There 
was testimony tending to prove that the insured’s mental condition was such 
during the period shortly prior to his death that he did not understand the con- 
sequences of his acts. One medical expert expressed the opinion that he was in 
that condition at the time of the altercation, saying: “If this individual had been 
a child we would say he didn’t know what it was all about, didn’t know any 
better because he didn’t know the effects of his acts. He didn’t know what it 
was all about. This man’s condition was very similar, he didn’t know what it 
was all about.” There was testimony, on the other hand, that when sober the 
insured was sane and would know that it was wrong to stab a man in the back. 
The test of insanity which plaintiff adopted throughout the trial in the examina- 
tion of witnesses was failure to understand consequences, while that used by 
the defendant was failure to understand the difference between right and wrong. 
Up to the close of the testimony, no dispute had arisen between the parties as 
to the proper test of insanity. 

Plaintiff made nine requests for instructions. The requests for instructions 
in so far as they are of importance on this appeal were in words or substance 
as follows: ‘ 

(1) That “the sole issue to be determined is whether or not the reasoning 
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faculties of the said Kanady M. Hall were so impaired on the date he became 
engaged in said affray that he was unable to understand or comprehend the 
moral character, the general nature, consequences and effects of the act he 
was about to commit.” 

(2) That, “when the reasoning faculties of an insured are so far impaired 
that he is unable to understand the moral character, the general nature, conse- 
quences and effect of the act he is about to commit, or when he is impelled 
thereto by an insane impulse, which he has not the power to resist, he is incap- 
able of becoming the aggressor in an affray.” 

(3-5) That, if the insured’s insanity was caused by drinking of liquor over 
a long period of time, the verdict should be for her, and that such insanity 
would have the same effect as insanity from any other cause. 

(6) That the adjudication of the insured as an insane or an incompetent 
person was prima facie evidence of insanity, and that, after proof of such adjudi- 
cation, the burden of proof was upon the insurance company to show that the 
insured was of sound mind at the time of his death. 

(7) That the term “accidental” is used in the policy in its ordinary sense, 
in which sense it means happening by chance, unexpectedly taking place, not 
according to the usual course of things. 

(8) That, if the insured “was of unsound mind and not responsible for his 
acts, then he did not voluntarily commit an assault upon J. E. Parker, or become 
the aggressor in the affray, not being responsible for the consequences of his 
acts, his death was caused by accidental means within the meaning of the 
policy.” 

(9) That, if the death of the insured was due to an affray with Parker in 
which the assured “was the aggressor, but at a time when the reasoning faculties 
of said Hall were so far impaired that he was not able to understand the moral 
character, general nature or consequence or effect of the act he was about to 
commit, or that he was impelled thereto by an insane impulse which he had 
not the power to resist, such act of aggression was an involuntary act of the 
said Kanady M. Hall and your verdict will be for the plaintiff.” 

The court, before delivering the charge to the jury, refused to give any of 
these instructions, and plaintiff then took an exception to the court’s refusal 
of each request. 

The court charged the jury that plantiff claimed that the insured was insane 
at the time he started the fight which ended in his death and could not know 
the result of what he was doing; that the defendant claimed that the insured 
was sane but intoxicated; that if the insured was insane although drunk the 
plaintiff could recover but that, if he was sane and drunk she could not; that, 
if the insured when sober knew the difference between right and wrong, he 
was sane; but, if he did not, he was insane. The court also charged as follows: 
“If the insured, Hall, at the time or prior to the time he entered into this fight 
was insane, did not know the difference between right and wrong, did not know 
that he might reasonably expect a man to fight back if he made an attack upon 
him, and would not have known that had he not drunk anything at the time, 
then the plaintiff can recover although Hall did take a drink.” 


The court also charged: “Insanity is such a condition of mind as renders 
a person incapable of knowing right from wrong”; that it would make no 
difference what brought about the insanity; that the issue to be determined was, 
“Did Hall at the time * * * that he engaged in this fight, have such a mentality 
as would enable him to know the difference between right and wrong had he 
not had whiskey in him?” 

On the burden of proof, the court charged as follows: “The burden of proof 
rests upon the plaintiff. The plaintiff must show by a preponderance of the 
testimony that Hall was insane and not drunk at the time that the dificulty occurred 
which resulted in his death. If the testimony is evenly divided as to whether 
he was insane or as to whether he was drunk, then the plaintiff must lose 
because the burden rests upon her to show he was insane.” 

At the close of his charge the court said: “The requested instructions upon 
both sides, so far as they are in conflict with the instructions given by the court, 
are denied.” Plaimtiff’s counsel then said: “We have no further exceptions to 
save to the Court’s charge.” 
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The plaintiff contends that her exceptions to the court’s refusal or failure 
to give her requested instructions were sufficient. That we very much doubt 

The court’s statement as to the burden of proof of insanity was correct. The 
burden was upon the plaintiff from the beginning. At the end of the trial, the 
question was whether a preponderance of all the evidence established the insanity 
of the insured. The adjudication of insanity was only prima facie evidence thereof. 
Cook et al. v. Jeffett et al., 169 Ark. 62, 272 S. W. 873, 875; Eagle v. Peterson 
et al., 136 Ark. 72, 206 S. W. 55, 57, 7 A. L. R. 553; Barkheimer v. Lockhart 
et al, 139 Ark. 223, 213 S. W. 381, 382; Feild et al. v. Koonce et al., 178 Ark. 
862, 12 S.W.(2d) 772, 774, 68 A. L. R. 1303. It did nothing more than create a 
rebuttable presumption requiring production of countervailing evidence by defend- 
ant. It did not change the burden of proof. Howells State Bank v. Novotny et al. 
(C. C. A. 8) 69 F.(2d) 32, 34; Kohlsaat et al. v. Parkersburg & Marietta Sand 
Co. (C. C. A. 4) 266 F. 283, 284, 285, 11 A. L. R. 686. 

Plaintiff's requested instruction as to the adjudication of insanity being prima 
facie evidence and that it shifted the burden of proof upon the defendant, it was 
not error to refuse. 

[1] The instruction of the court defining insanity was not entirely accurate 
nor complete; but, taking the charge as a whole, we think the jury were suffici- 
ently instructed upon that subject to enable them to determine correctly the one 
issue of fact in the case. To know the difference between right and wrong is to 
know the moral character of an act and its general nature and, to some extent 
at least, its consequences and effect. The court’s instruction that, if the insured 
“did not know the difference between right and wrong, did not know that he might 
reasonably expect a man to fight back if he made an attack upon him, and would 
not have known that had he not drunk anything at the time, then the plaintiff 
can recover although Hall did take a drink,” we regard as the substantial equivalent, 
so far as this case is concerned, of an instruction advising the jury that, if the 
insured’s reasoning faculties were so impaired that he was unable to understand 
the moral character, general nature, consequences, and effect of the act he was 
about to commit, the plaintiff should have a verdict. 

The only thing clearly omitted from the charge was reference to “insane 
impulse,” but in her pleading and in her examination of her witnesses the plain- 
tiff, to prove insanity, relied upon the lack of understanding by the insured of 
the effect and consequences of his acts, and no suggestion of insane impulse 
appeared during the trial until the requests to charge were presented. The court 
should have defined insanity as the Supreme Court of the United States has 
defined it in Mutual Life Ins. Co. v. Terry, 15 Wall. 580, 591, 21 L. Ed. 236, 
which was the basis for plaintiff's requests in that regard. The court evidently 
relied upon section 2300 of Crawford & Moses’ Digest of the Statutes of 
Arkansas, 1921, which reads as follows: “A person shall be considered of sound 
mind who is neither an idiot or a lunatic, or affected with insanity, and hath 
arrived at the age of fourteen years, or before that age, if such person know 
the distinction between good and evil.” Since there was in the record an insuffici- 
ent basis for an instruction on “insane impulse,” we think it was not reversible 
error to omit it. Mitchell v. Potomac Ins. Co., 183 U. S. 42, 48, 49, 22 S. Ct. 22, 
46 L. Ed. 74; Lynch et al. v. United States (C. C. A. 5) 73 F.(2d) 316. 

There was no occasion for the court to give to the jury a definition of the word 
“accidental.” If the insured was sane, his death was no accident. See McCrary 
v. New York Life Ins. Co. (C. C. A. 8) 84 F.(2d) 790, opinion filed July 10, 
1936. If he was insane, his death was accidental. There was no controversy about 
that upon the trial, and the jury were fully advised in that regard. 

There is no merit in the plaintiff's challenge to the rulings upon evidence. 
The insured’s son was not permitted to testify to things of which he had no 
personal knowledge. That was proper. McAdams v. United States (C. C. A. 8) 
74 F.(2d) 37, 41, 42; Wigmore on Evidence (2d Ed.) § 657 (a). 

[2] The testimony of Mr. Hilliard as to the conduct of the insured at the 
time the insured made application for disability benefits was clearly admissible. 

The hearsay testimony of Mr. Martin that Mr. House, an attorney, had told 
him that, after going through Martin’s files, he (House) had no desire to bring 
suit against Martin to set aside the contract between Martin and the assured 
whereby Martin became entitled to one-half of the disability benefits paid by 
the Insurance Company to Hall, was admissible. The court did not rule on 
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plaintiff's motion to strike this testimony, and no exception was taken. There 
is therefore no ruling of the court to be reviewed. Lahman et al. v. Burnes 
Nat. Bank (C. C. A. 8) 20 F.(2d) 897; Central Trust Co. v. Fidelity Trust Co. 
et al. (C. C. A. 8) 282 F. 233. 

One of the defendant’s experts was asked, on direct examination, whether 
certain doctors who had examined the insured in connection with his claim for 
total and permanent disability would have recognized the insured’s mental incompet- 
ence had he been “insane to the point that he could not distinguish right from 
wrong.” On redirect examination, the same expert was again asked whether, 
if the insured had all the symptoms which plaintiff’s counsel had referred to, 
the physicians who examined the insured would have discovered it. The questions 
were objected to on the ground that the witness was being asked to “evaluate” 
the other doctors. This objection was overruled, and the questions were answered 
in the affirmative. The purpose of the questions was to ascertain from a specialist 
whether the symptoms of insanity, if it existed, would be sufficiently pronounced 
to be noticed by an examining physician who was not a specialist. The questions 
may have been objectionable in form, but it was not error to overrule the objec- 
tion that the witness was being asked to “evaluate” other doctors. 

The plaintiff makes a contention in this court not presented to the court 
below, namely: That the death was accidental because the insured started a 
fight which he had no reason to expect would result in serious injury to him, 
since the knife he used was only a small knife and the fight he started was not 
a deadly fight. Whether the kind of a fight which an insured starts has any 
relation to the question whether his resulting death is accidental or otherwise 
is not before us, not having been presented to the court below. Trapp v. Metro- 
politan Life Ins. Co. (C. C. A. 8) 70 F.(2d) 976, 981; Virtue v. Creamery Pack- 
age Mfg. Co. et al., 227 U. S. 8, 38, 39, 33 S. Ct. 202, 57 L. Ed. 393; Hecht v. 
Alfaro sh i e? 10 F.(2d) 464, 466; Bort v. E. H. McCutchen & Co. et al. 
(C. C. A. 8) 187 F. 798, 799; Weinstein v. Laughlin et al. (C. C. A. 8) 21 F.(2d) 
740, 742: W olfberg v v. State Mut. Life Assur. Co. (C. C. A. 8) 36 F.(2d) 171, 175. 

We think the plaintiff had a fair trial. The issue presented was simple and 
understandable. The jurors heard the evidence, and obviously concluded that the 
insured was sane but intoxicated at the time he engaged in the affray which 
ended with his death. It was not a case requiring the most careful and accurate 
instructions to secure a proper result, but one which twelve sensible persons could 
decide almost without instructions. Insanity and intoxication are met with in the 
everyday walks of life. 

The judgment is affirmed. 


METROPOLITAN LIFE INS. CO. v. REYNOLDS. No. 3693. 
Supreme Court of Arizona. Sept. 28, 1936. 
60 Pacific Reporter (2d) 1070. 


1. INSURANCE. 


In action for disability benefits under life policies providing for benefits in 
case of disability resulting from bodily injury or disease occurring after issuance 
of policies, plaintiff had burden of alleging and proving that disability resulted 
from injury or disease occurring after date of policies. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. INSURANCE. 

Complaint, in suit on life policies, which was defective in not showing that 
insured’s disability resulted from injury or disease occurring after issuance 
of policies, held sufficient to admit evidence that insured was in good health 
when policies were issued and able to manage his mercantile business for nine 
years thereafter, where complaint was not demurred to. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. INSURANCE. 

In action for disability benefits under life policies, evidence that insured 
was in good health when policies were issued, and had been able to manage 
his mercantile business for nine years thereafter, made out prima facie case that 
disability resulted from an injury or disease occuring after date of policies, and 
shifted to insurer burden to show otherwise. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
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4. INSURANCE. | ' 

_ Under life policies covering disability resulting from injury or disease occur- 
ring after their issuance, insurer held liable for disability resulting from insanity 
originating nine years after issuance of policies, notwithstanding that medical 
cause of insanity might have existed prior to issuance of policies. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

In action on life policies covering disability resulting from injury or disease 
originating after their issuance, based upon insured’s insanity occurring nine 
years after issuance of policies, rejection of evidence tending to show insured’s 
condition prior to time that insured became insane veld proper, since immaterial. 


(For other cases, see Insurance, Dec. Dig. § 659[1].) 


Appeal from Superior Court, Maricopa County; J. C. Niles, Judge. 

Action by Elsie Reynolds against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Armstrong, Kramer, Morrison & Roche, of Phoenix, for appellant. 

Silverthorn & Van Spanckeren, of Pheenix, for appellee. 

Ross, Judge. 

This is an action to recover disability benefits provided for by supplementary 
contracts or riders attached to two policies of life insurance issued by the defendant 
to Robert C. Reynolds on October 7, 1925. They provide, in substance, that upon 
proof that the insured, while under sixty years of age, has “become totally and per- 
manently disabled, as the result of ‘bodily injury or disease occurring and originating 


after the issuance of said Policy, so as to be prevented thereby from engaging in 


any occupation and performing any work for compensation or profit, and that such 
disability has already continued uninterruptedly for a period of at least three 
months,” the defendant will, during the continuance of such disability, waive the 
payment of further premiums and pay to the insured a stipulated monthly income. 

The plaintiff, Elsie Reynolds, is the wife, beneficiary, and guardian of the 
insured and has brought this action as beneficiary, alleging, in substance, that the 


insured, Robert C, Reynolds, during 1934 became totally and permanently disabled 


by bodily injury or disease so that he was prevented from performing work for 
compensation, and had.so continued to the filing of the action. 

The defense interposed was that the insured had become disabled as a result of 
bodily injury or disease occurring and originating prior to the issuance of the poli- 
cies and that the claim was therefore not a risk covered by the policies. 

At the trial on this issue, there being no other issue in dispute, it was stipulated 


that on or about April 30, 1934, the insured was adjudged insane and had since been 


confined in the state insane asylum, and that he was totally and permanently disabled 
by reason of his insanity. : 

The plaintiff’s testimony was to the effect that she had known the insured since 
September, 1920; that she became his wife on January 28, 1927; that he was part 
owner of a clothing and dry goods store in Glendale, Ariz., known as “The Tog- 
gery,” and that he had been the active manager thereof as long as she knew him, 
that is, from September, 1920, until about April 10, 1934. 

The certificate of the attending physician, Dr. J. M. Pearson, indorsed on the 
proof of claim for compensation, stated that the nature of the insured’s sickness was 
general paralysis, and that was his final diagnosis; that his symptoms were mental 
deterioration, changes in personality, changes in reflexes, etc.; and that his treatment 
of insured extended from January 15, 1934, to April 23, 1934. 

When the plaintiff offered the policies in evidence, the defendant objected on 
the ground that the complaint failed to show that the insured’s disability was the 
result of a bodily injury or disease occurring and originating after the issuance of 
the policies, which, it is contended, was necessary under the terms of the policies. 

At the close of plaintiff's case, defendant moved for an instructed verdict on the 
ground that the evidence failed. to show that the insured’s total and permanent dis- 
ability was the result of bodily injury or disease occurring and originating after the 
issuance of the policy. This motion was denied. 


_ Defendant thereupon, to support its defense, introduced evidence that _ the 
insured’s symptoms, as described by Dr. Pearson, showed that his general paralysis 
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was caused by syphilis, and that it was is not disputed by plaintiff ; the question being 
when the disabling disease occurred and originated, whether before or after the 
policies were issued. 

Defendant offered to prove by Dr. Willard Smith that he treated the insured 
for the disease of syphilis in June, 1913, and for some twelve years thereafter or 
until in the spring of 1925. This offer was objected to on the ground that it was 
privileged, the knowledge being obtained while the witness was the insured’s physi- 
clan. 

A like offer of the testimony of the two attending physicians at the insane 
asylum, to the effect that the insured’s disease was of long standing, was ruled out 
for the same reason. 


Defendant offered in evidence a written instrument, undated, signed by the 
insured and by the plaintiff as the “wife and beneficiary,” authorizing and requesting 
any hospital or any physician or any surgeon to give the defendant “all facts and 
particulars desired with reference to my disability and operation performed on or 
about any Previous History 19—; including an examination of the Hospital Case 
History, and written records of Attending Physician’s and Attending Surgeon’s 
diagnosis,” and agreeing to exempt them from liability for doing so. This offer 
was, upon objection that it was immaterial and irrelevant and also without date, 
ruled out. 

At the close of the whole case both parties moved for an instructed verdict. 
The court overruled the defendant’s motion and granted plaintiff’s 

The assignments question the correctness of the court’s action in holding, in 
effect, that the complaint stated a cause of action even though it does not allege 
that the insured’s disability was the result of a bodily injury or disease occurring and 


originating after the date of the policies, and in admitting the evidence the policies 
over defendant's objection. 

Also the rulings rejecting the testimony of Dr. Smith and the two doctors at 
the insane asylum. 

Also the ruling rejecting the waiver of the right to object to privileged com- 
munications of hospital, physician, or surgeon. 


_ [1] On the first point plaintiff contends that if the disability was the result 
of an injury or disease occurring and originating before the date of the policies, 
it was a matter of defense; whereas, defendant insists that the contract of 
insurance was that the disability must be the result of an injury or disease 
occurring and originating after the date of the policies, and that allegations 
and proof to that effect were essential elements of plaintiff's cause of action. 


It is quite apparent that the coverage of the health policies did not extend 
to and include disabilities that had their origin in bodily injuries or disease 
originating and occurring before the issuance of the policies. It seems, there- 
fore, that it was incumbent upon the plaintiff to allege and prove that his disability 
was of the kind covered by the policies. However, the defendant did not demur 
to the complaint and raised the question as to its sufficiency for the first time during 
the trial and when the plaintiff offered the policies in evidence. The supplementary 
contract for health insurance is, by its terms, made a part of the life policy to which 
it was attached. The latter, of course, was not issued until after a medical examina- 
tion showing the insured was in good health. As is said in Apter v. Home Life 
Insurance Company of New York, 266 N. Y. 333, 194 N. E. 846, 848, 98 A. L. R. 
1281, where the terms of the policy were the same as the ones here involved: 
“The plaintiff must show that he is entitled to payments according to the stipu- 
lations of the policies. The coverage of the policies does not include the disability 
arising from disease which originated before the policies became effective. Per- 
haps the issuance of the policies after a medical examination may permit the 
inference that at that time the plaintiff was in good health. Then proof of dis- 
ability arising thereafter from tuberculosis might be sufficient to cast upon the 
defendant the burden of producing evidence that the disease originated before the 
policies were issued.” It also appears that the insured was the active manager of 
his business for some fourteen years before he became insane, and for about nine 
years after the issuance of the policies, and it would seem that these facts were 
sufficient to cast upon the defendant the burden of overcoming plaintiff's prima 
facie case. 

[2, 3] While the complaint was defective in the statement of plaintiff’s cause 
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of action, in the absence of a demurrer thereto we think it should be held 
sufficient to admit evidence and, if the evidence showed the plaintiff had a cause 
of action, no prejudicial error was committed in the admission of such evidence. 
In other words, the evidence being that the insured was in good health when the 
policies were issued, and had been able to manage his mercantile business for 
five years before and nine years after the date of the policies, the plaintiff made 
out a prima facie case that his disability was the result of an injury or disease 
occurring and originating after the date of his policies and shifted to the 
defendant the burden to show otherwise. 

[4] The disabling disease with which the insured was afflicted was ~ insanity. 
The insured had been able to work and earn money thereby right along until 1934, 
nine years after the policies were issued. Defendant contends, however, that 
because the insured’s insanity was the result of syphilis with which he was 
afflicted when the policies were issued, his disability was not covered. If the 
syphilis was the disabling disease, defendant would be right, but the evidence 
shows it was not. The disabling disease occurred and originated nine years 
after the policies were issued. The medical or pathological cause of the insanity 
may have been the syphilis but that would not relieve the defendant from 
liability. In Cohen v. North American Life & Casualty Company, 150 Minn. 
507, 185 N. W. 939, the coverage was of a disability “solely as the result of disease 
which shall originate and begin after this policy shall have been in continuous 
force for 30 days.” This language, as the genesis of the disabling disease, is very 
similar to the language in defendant’s policy. The court said, as against defend- 
ant’s contention in the Cohen case, that it was not the latent or remote cause of 
disability that determined the liability: “The rule of construction is the usual 
one. It must be favorable to the insured. The insurer intended to give and 
the insured expected to get indemnity if illness or sickness came after the policy 
had been in force for 30 days. They were not concerned with the latent or the 
remote cause of it. The cause of the disease insured against is not mentioned in 
the policy as a condition of liability. The time when the disease shall ‘originate 
and begin’ is made important. The parties had in mind, as the subject of indem- 
nity, disability from illness or sickness or disease first manifesting itself or 
becoming active after the 30-day period. For this the policy promised indemnity. 
It did not exempt the company from liability because the medical cause of the 
disease causing disability antedated the expiration of the period. A construction 
making the time of the medical cause of the outbreak of the disease determina- 
tive of liability, irrespective of actual illness, sickness or disease, as commonly 
understood, would make health insurance subject to uncertainty, unattractive to 
those wanting reasonable health insurance protection, and less marketable. The 
policy issued by the defendant is fair to the insurer and the insured. As we 
construe it the defendant is liable, though the medical cause of the disease existed 
prior to the policy, if the disease or sickness does not manifest itself until after- 
wards, So the ordinary man wanting health protection would understand it.” 
Other cases, under similar contracts, announcing and approving this rule of con- 
struction, are: Provident Life & Accident Ins. Co. v. Jemison, 153 Miss. 53, 120 
So. 180; Smith v. Benefit Ass’n of Railway Employees, 187 Minn, 202, 244 N. W. 
817; Dance v. Southern Surety Co. of New York, 16 La. App. 373. 134 So. 725; 
Snyder v. National Travelers’ Benefit Ass’n, 180 Iowa 1344, 164 N. W. 176. 

[5] It follows that the court’s ruling on the offer of Dr. Smith’s testimony, 
also the doctors at the insane asylum, must be correct for the reason that such 
testimony was immaterial. 

And the same may be said as to the written waiver of the privileged testi- 
mony. 

We conclude that the defendant had a fair and impartial trial and that no 
prejudicial error was committed, and therefore affirm the judgment. 

Lockwood, C. J., and McAlister, J., concur. 





Metropolitan Life Ins. Co. v. McNeil 


METROPOLITAN LIFE INS. CO..v. McNEIL. No. 4—4205. 
Supreme Court of Arkansas. July 13, 1936. 

Rehearing Denied Sept. 28, 1936. 

96 Southwestern Reporter (2d) 476. 
1. INSURANCE. : 

Insurer’s letter to employer in group policy and employee’s attorney wherein 

liability for total and- permanent disability was denied on ground that employee 
resumed work before policy was canceled by substitution held not renunciation 
of policy which would entitle insured to penalty, attorney’s fees, and costs. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


2. INSURANCE. alka 

Under group policy granting disability benefits, liability attaches upon 
happening of total and permanent disability, although not recoverable until 
due proof of disability is made. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 
3. INSURANCE. 

Total and permanent disability benefits under group policy were recoverable, 
only from date of disability to date of trial, and hence present cash value of all 
installments provided for in policy could not be recovered. 


(For other cases, see Insurance, Dec. Dig. § 666.) 
Appeal from Circuit Court, Little River County; A. P. Steel, Judge. 


Action by Jett McNeil against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Modified and affirmed. 

Leroy A. Lincoln, of New York City, Moore, Gray, Burrow & Chowning, of 
Little Rock, and Streett & Streett, of Camden, for appellant. 

Shaver, Shaver & Williams, of Texarkana and Sam T. & Tom Poe and T. H. 
Humphreys, Jr., all of Little Rock, for appellee. 

Jounson, Chief Justice. 

On May 1, 1926, appellant, Metropolitan Life Insurance Company, effected 
group insurance in favor of the Chicago, Rock Island & Pacific Railway Company 
employees, by issuance of its group contract No. 3000-G. On the same date the 
certificate of indemnity here sued upon by appellee, Jett McNeil, was issued by 
appellant under said group contract. Subsequently, on November 27, 1927, a rider 
was issued by appellant increasing the death indemnity provided in the original 
certificate issued to appellee to the sum of $2,000, and for total and permanent 
disability, in lieu of death benefits, to $36 per month, for a period of 60 months. 

On May 27, 1935, appellee instituted this proceeding in the Little River 
county circuit court against appellant alleging the facts first stated, and that on 
or about October 6, 1933, he became totally and permanently disabled in purview 
bf said contract; that due proof of disability had been made to appellant, but 
liability had been denied. He further alleged that appellant had breached its 
contract of indemnity. The prayer was for judgment for the present cash value 
of the 60 monthly installments of $36 each, attorney’s fees, penalty, and costs. 
The answer admitted the execution of the contract and that it was in full force 
and effect on October 6, 1933, but denied that appellee became totally disabled 
on said date or at any other time during the life of said contract. It was specific- 
ally denied that due notice of disability was given by appellee, but admitted that 
it was advised by appellee’s attorney of the claimed total disability; it admitted 
that it had refused to pay the indemnity provided in said contract for total dis- 
ability and affirmatively alleged that by the express terms of said indemnity 
contract it had a legal right to do so. It, therefore, alleged that its refusal to pay 
the indemnity, as demanded, was not a material breach of said contract but was 
within its contractual rights. Appellant further alleged in its answer that on 
January 31, 1934, appellee’s certificate of indemnity and group policy No. 3000-G, 
were canceled, and that group policy No. 6880-G was issued in substitution there- 
for. The prayer was that appellee take nothing by reason of his suit, and in the 
alternative that appellee’s recovery be limited to past-due installments. 

Trial to a jury resulted in findings that appellant had breached and renounced 
its contract with appellee, and that he was entitled to recover the present value 
of the 60 monthly installments of $36 each or $———. A judgment was duly 
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entered in conformity to the jury’s findings, and the court thereupon assessed 
penalty, attorney’s fees, and costs, from which this appeal comes. 

It is conceded by appellant that the testimony adduced was amply sufficient 
to show that the insured was totally and permanently disabled on and after October 
6, 1933; therefore, this phase of the case will not be further considered. 

The major and controlling question in the case relates to the alleged renuncia- 
tion of the contract by appellant or the measure of recoverable damages. The 
testimony on this issue of fact is in the form of letters passing between appellant, 
the railway company, employer, and appellee’s attorney, supplemented by the 
admissions of appellant that it denied all liability and had canceled the policy by 
substitution. The pertinent parts of the letters which are claimed as repudiating 
the contract are: The railway company employers’ letter of April 30, 1934, in 
response to appellee’s notice of disability to the insurer, which is as follows: 

“A review of the claim’ file shows Mr. McNeil became disabled October 6, 
1933, and was released by his attending physician as fit for service upon January 6, 
1934. * * * Mr. McNeil did return to work on January 8, 1934, and worked to 
and including February 16, 1934, when he again laid-off on account illness and 
has not been at work since. 

“Subsequent to his return to work upon January 8, 1934, and prior to the 
fast date he worked—February 16, 1934, the railway company was compelled to 
discontinue its former group insurance plan, and a new plan was adopted effective 
with February 1, 1934. All insured employees in the service actually upon Jamuary 
31, 1934, had their former group insurance terminated as of that date. * * * 
Mr. McNeil’s former insurance terminated as described heretofore upon January 
31, 1934, for the reason he was actually at work at that time, * * * the new plan 
became effective for him upon February 1, 1934, and any claim for benefits for 
absences subsequent to February 16, 1934, would come under the new plan. 

“* * * Tt will be noted that with the adoption of the new group insurance 
plan, total and permanent disability benefits were discontinued. In other words 
no such benefits are provided for under the new and revised insurance plan. 
Therefore, for your client to receive such benefits under the former plan it must 
be shown that he incurred a total and permanent disability while that plan was 
in effect, and that such total disability was continuous thereafter. It is obvious 
that such a situation does not obtain in Mr. McNeil’s case for he returned to 
work upon January 8, 1934, and continued to February 16, 1934. Therefore, if he 
is now suffering with a total disability the same became effective February 17, 
eee 17 days after the former plan terminated and the present plan was placed 
in effect. 

“It is also noted that all claims for health benefits under the former plan have 
been paid in full. 

“Therefore, the only possible claim this man might have at this time for 
benefits would be for the absence beginning February 17, 1934, under the present 
plan, * * * ” and the employer’s letter of September 17, 1934, as follows: “It is 
noticed in your letter that you state your investigations show that disability began 
October 6, 1933, and has been continuous since. Reference to the third paragraph 
of our letter of April 30th will reveal this is not a fact. * * * 

“As stated in our letter of April 30th if Mr. McNeil will make claim for 
this last absence on form GH 24C and have the same certified to by his master 
mechanic and transmitted to us through the proper channels of the railway com- 
pany we shall be glad to handle the matter to a conclusion with the insurance 
company. * * * "and the insurer’s letter of October 1, 1934, adopting the stated 
position of employer in the letters set out above, which is as follows: 

“Supplementing our letter of September 25, we have now had an opportunity 
of reviewing all the information relative to the case of the above, 

“We note your contention that your client has suffered continuous total dis- 
ability since October 6th, 1933, despite the fact that there is in our possession from 
the records of the Railway Company information to the effect that McNeil 
worked from January 8th to and including February 16th, 1934, and during this 
period he performed the duties of his occupation satisfactorily. 

“As Mr. Rees informed you on February Ist, the Contract covering the 
employees of the Chicago, Rock Island and Pacific Railway Company was changed 
to a plan which provided weekly Health benefits in the event of total disability 
but eliminated total and permanent disability benefits under the Life feature cf 
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the Contract. It becomes very difficult to understand that your client has been 
totally and permanently disabled since October 6th, 1933, because under date of 
January 20th Dr. C. E. Witt, the attending physician, supplied us with statement 
to the effect that McNeil was able to return to work on January 6th, 1934, having 
recovered from the effects of the condition which rendered him totally disabled on 
October 6th, 1933. The statement which accompanied your letter of September 
15th, 1934, from the same doctor, apparently has been made with complete dis- 
regard to his previous statement of recovery and ability to return to work on 
January 6th, 1934. 

“You can readily appreciate that contradictory statements of this sort are very 
hard to reconcile and while we are perfectly willing to give Mr. NcNeil proper 
consideration, we cannot disregard that part of the case which is unfavorable to 
him and deal only with that which is favorable to his claim. All the facts must 
be carefully weighed in their respective order. It is noted that you are willing 
to furnish further proof of the continuance of the existence of the condition from 
October 6th, 1933. We would be very pleased to have you do this but unless 
there are some extenuating circumstances not yet known to us, Mr. Rees’ 
position in his various letters to you that your client’s return to work nullified 
any claim under the Policy, in our opinion is proper. However, we are entirely 
willing to consider this case from all angles and to facilitate the submission 
of further evidence we enclose several of our claim forms for completion.” | 

The only reasonable deduction to be drawn from the correspondence quoted 
above is that appellant and the employer very firmly took the position that appellee 
did not suffer total and permanent disability prior to February 1, 1934, when 
group policy No. 3,000-G was canceled by substitution. This conclusion is irre- 
sistable when we consider that appellant’s last letter on the subject says: “We 
are entirely willing to consider this case from all angles and to facilitate the 
submission of further evidence we enclose several of our claim forms for com- 
pletion.” 

When the correspondence is thus construed, the legal query arises, Does this 
suffice to show repudiation or renunciation of the insurance contract by the 
insurer? We have never held that mere denial of liability under contracts of 
indemnity, unaccompanied by other attending facts and circumstances indicating 
abandonment, constitute a renunciation of such contracts by the insurer. A®tna Life 
Insurance Co. v. Phifer, 160 Ark. 98, 254 S. W. 335. 


The nearest approach to this result is Metropolitan Life Insurance Co. v. 
Harper, 189 Ark. 170, 70 S.W.(2d) 1042, decided by a divided court, but the 
denial of liability there interposed was attended by facts and circumstances which 
tended to show that the insurer declined to be further bound by the contract. 


[1] In the more recent case of Jefferson Standard Life Ins. Co. v. Slaughter, 
190 Ark. 402, 79 S.W.(2d) 58, we reviewed our former opinions on this question, 
and there stated the applicable rule to be that a mere denial of liability based 
upon resumption of activities by the insured did not constitute an abandonment 
or renunciation of the contract of indemnity by the insurer. 

Irrespective of our former opinions on the question, however, the last case 
cited brings us within the rule adhered to by the great weight of American 
authority; and uniformity of opinion on such an important question is more 
desirable than a too strict adherence to individual views. See New York Life 
Ins. Co. v. Viglas, 297 U. S. 672, 56 S. Ct. 615, 80 L. Ed. 971, and cases there 
cited. 


(2, 3] Other errors are urged upon us for review, but the conclusion stated 
rendered them unimportant. The branch of the case which determines total and 
permanent disability is affirmed. The award for total and permanent disability 
suffered, however, is excessive as heretofore pointed out. The rule is that 
liability attaches upon the happening of total and permanent disability, although 
not recoverable until due proof of disability was made. See Smith v. Mutual 
Life Ins. Co., 188 Ark. 1111, 69 S.W.(2d) 874, and cases there cited. Appellee, 
therefore, is entitled to recover as a matter of law from October 6, 1933, up to 
August, 1935, the date of the trial, or 16 monthly installments of $36 each, 
aggregating $576. 

Judgment will be rendered here for this sum. The judgment for penalty and 
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attorney’s fees must be reversed and dismissed, because appellee sued for an 
excessive amount. 
Modified and affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. BARTON. 
No. 4—4365. 


Supreme Court of Arkansas. July 13, 1936. 
Rehearing Denied Sept. 28, 1936. 
96 Southwestern Reporter (2d) 480. 


4, INSURANCE. 


Whether uneducated farmer, who was unable to ride a horse, drive a car, or 
walk more than 150 yards at a time because of disability resulting from gunshot 
wounds which penetrated chest, hip, and bowels, was “totally and permanently 
disabled” within disability clause of life policies held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
5. INSURANCE. 


To recover under disability clause of policy, insured need not be absolutely 
helpless, but is “totally disabled” when disability renders him unable to perform 
substantial and material acts of his business or occupation in usual and customary 
way. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Mississippi County, Osceola District; G. E. Keck, 
Judge. 

Action by Price M. Barton against the Equitable Life Assurance Society of 
the United States. From a judgment for plaintiff, defendant appeals and plaintiff 
cross-appeals, 

Affirmed. 

Burch, Minor & McKay and Wils Davis, all of Memphis, Tenn., for appellant. 

James G. Coston and J. T. Coston, both of Osceola, for appellee. 

Jounson, Chief Justice. 

To compensate an alleged anticipatory breach of two life insurance contracts 
each of which contained total and permanent disability clauses, this suit was 
instituted by appellee, Price M. Barton, against appellant, Equitable Life Assur- 
ance Society, in the Mississippi county circuit court; the prayer of the complaint 
being for $23,500 as damages, reasonable attorney’s fees, penalties and costs. 
By general denial the allegations of the complaint were put in issue. At the 
January, 1936, term of said court, a trial to a jury was had, but the trial court 
instructed the jury that there had been no renuniciation or abandonment of the 
contracts by appellant, and that therefore appellee could not recover damages 
or the present value of the contracts from which direction appellee prosecutes 
a cross-appeal to this court; and on the issue of total and permanent disability 
submitted the question to the jury under instructions not here complained of. The 
jury returned a verdict finding total and permanent disability upon which a judg- 
ment was duly entered for past-due installments, a review of which is sought by 
direct appeal. 


[1, 2] On the cross-appeal but little need be said. We are definitely commit- 
ed to the rule that alleged errors which do not appear on the face of the record 
will not be reviewed on cross-appeal unless preserved by motion for a new trial. 
No such motion was filed. A®tna Life Ins. Co. v. Martin (Ark.) 96 S.W.(2d) 327, 
June 15, 1936; Stacey v. Edwards, 178 Ark. 911, 12 S.W.(2d) 901; St. Louis 
Southwestern Ry. Co. v. Alverson, 168 Ark. 662, 271 S. W. 27. 

Moreover, the conclusion reached by the trial court in respect to the alleged 
renunciation or abandonment of the contract by the insurer seems to conform to 


our views this day expressed in Metropolitan Life Insurance Co. v. McNeil, 96 
S.W.(2d) 476. 
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The paramount contention presented on direct appeal is to the effect that the 
testimony adduced is insufficient to support the jury’s finding of total and per- 
manent disability, and for this reason the trial court erred in refusing to direct a 
verdict as appellant requested. The determination of this contention necessi- 
tates a review of the testimony adduced at some length. The contracts of 
indemnity which were the basis of this suit contain the following pertinent 
definition of total and permanent disability: “(A) Disability is total when it 
prevents the insured from engaging in any occupation or performing any work 
for compensation of financial value.” 

[3] The testimony adduced by appellee when viewed in the light most favorable 
to him, as we are required to do under repeated opinions of this court, was to the 
effect that in May, 1932, he received several gunshot wounds; two in the chest 
and two in the hip, one of which passed through the bowels. As a consequence 
of said wounds, appellee remained in a hospital four months; he was removed 
from the hospital at that time in an ambulance; he has been forced to remain 
under the care of physicians up to the time of the trial; he is an uneducated man, 
and prior to his injuries made his living expenses by farming, the only business 
he knew: he could prior to his injuries oversee the cultivation on shares of 
thousands of acres; this necessitated horseback riding for from 10 to 15 hours 
daily. Subsequent to appellee’s injuries, he has been forced to desist share 
cropping, because he cannot oversee it; he cannot, because of his injuries, ride 
horseback and cannot walk more than 150 yards at a time; he cannot drive a 
car as he did prior to his injuries because his leg becomes “numb,” and “I just 
haven’t got the use of it,” in shifting gears; in such circumstances he is required 
“to hoist his leg with his hand”; appellee cannot now carry a scuttle of coal or a 
bucket of water, and is unable to load purchases of merchandise into his car; his 
body is now unbalanced, due to said injuries, one leg being 134 inches shorter 
than the other. Appellee now spends much of his time in bed; he cannot perform 
any kind of manual labor. In 1936, appellee was in the field not more than a time 
or two, and his farming operations are now carried on by tenants, who own their 
own farming equipment. 

[4] Surgeons of wide and favorable reputation testified that appellee is now 
suffering from a “bullet in the marrow of the bone in his left leg” and it is inad- 
visable to remove it; that X-ray pictures reflect that there is “a gradual giving 
way or absorption of the head or shaft of bone and ‘heel’ of pelvis bone is eroded”; 
that the bone is practically destroyed and will gradually grow worse; that the 
joint where the spine joins the pelvis will in the future get stiff. The surgeons 
further testified that the last X-ray pictures made in January, 1936, reflect prac- 
tically the complete destruction of the neck of the bone. They further testified that 
appellee cannot ride horeback; that he cannot spread his legs; that due to the con- 
ditions described, appellee cannot do farm-work and will never be any better. A 
great mass of testimony was adduced by appellant tending to contradict the above, 
but since the jury has disregarded it, we shall not enlarge this opinion with a 
synopsis thereof. Under the facts recited above, was the jury warranted in 
finding appellee totally and permanently disabled? 


[5] Under a contract of indemnity not materially different from the one under 
consideration here, we stated the applicable rule for ascertaining total and per- 
manent disability as follows: “Our decisions support the view that provisions in 
accident policies for indemnity, in the event the insured is totally or wholly dis- 
abled, do not require that the accident shall render the insured absolutely helpless, 
but such provisions are construed as meaning such a disability as renders him 
unable to perform the substantial and material acts of his business or occupation 
in the usual and customary way.” ‘Travelers’ Protective Ass’n of America v. 
Stephens, 185 Ark. 660, 49 S.W.(2d) 364, 367. The rule as thus stated has been 
approved and consistently followed in all subsequent cases. A®tna Life Ins. Co. 
v. Davis, 187 Ark. 398, 60 S.W.(2d) 912; Mutual Life Ins. Co. v. Marsh, 186 
Ark. 861, 56 S.W.(2d) 433; New York Life Ins. Co. v. Farrell, 187 Ark. 984, 
63 S.W.(2d) 520; see, also, AStna Life Ins. Co. v. Martin (Ark.) 96 S.W.(2d) 327, 
June 15, 1936; A&tna Life Ins. Co. v. Person, 188 Ark. 864, 67 S.W.(2d) 1007. 
Compare Missouri State Life Ins. Co. v. Snow, 185 Ark. 335, 47 S.W.(2d) 600. 

The rule of law for ascertaining total and permanent disability is concise and 
without complications, but the difficulties arise out of the facts in respect to ts 
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application. The Snow and Person Cases, cited supra, relied upon by appellant, 
are fair examples of these difficulties. It is self-evidence that each case must of 
necessity rest upon its peculiar facts and circumstances, and no decided case when 
tested by its peculiar facts and circumstances can be logically said to control another 
case. Even so, in the instant case, we are unwilling to substitute our judgment for 
that of the jury under the peculiar circumstances of this case. That appellee is 
seriously and permanently disabled is established by the undisputed facts; and that 
he will never recover is a reasonable conclusion to be drawn from the facts 
adduced; that he is not now and will never be able to perform the substantial and 
material acts in respect to his farming operations, his only familiar vocation in the 
usual and customary way, is a fair and reasonable conclusion deducible from the 
testimony and is well grounded therein. The facts of this case come more nearly 
within those stated in Mutual Life Ins. Co. v. Dowdle, 189 Ark. 296, 71 S.W.(2d) 
691. 

It follows from what we have said that the trial court was correct in sub- 
mitting this question of fact to the jury for their consideration and judgment, and 
its findings cannot be said to be without substantial support in the testimony. 

The conclusion stated renders it unnecessary to discuss the contentions in 
respect to partial disability and kindred subjects. 

[6] The only remaining contention on direct appeal relates to the admissibility 
of farmers testifying as experts in respect to the duties incumbent upon tlem 
as such and the necessary physical abilities of one to accomplish such results. In 
the early case of Arkansas Midland Railway Co. v. Griffith, 63 Ark. 491, 39 S. W. 
550, we recognize the capacity of a farmer to testify as an expert in respect to mat- 
ters wherein he excelled, and no different status is presented here. This contention, 
therefore, is without substantial merit. 

No error appearing, the judgment is affirmed. 


NATIONAL BENEFIT ACC. ASS’N v. MURPHY, Commissioner of 
Insurance, et al. No. 43229. 
Supreme Court of Iowa. Sept. 29, 1936. 
269 Northwestern Reporter 15. 
6. INSURANCE. 

Refusal to approve amendment to articles of incorporation of mutual assess- 
ment association authorizing association to write life policies held illegal where 
approval was refused in reliance on unconstitutional statute (Acts 32d Gen. Assem. 
c. 83, § 1; Code 1931, § 8688; Const. art. 3, § 29). 

(For other cases, see Insurance, Dec. Dig. § 52.) 

8 INSURANCE. 

Approval of articles of incorporation of mutual assessment association must 
come from Commissioner of Insurance and Attorney General and not from the 
court (Acts 32d Gen. Assem. c. 83, § 1; Code 1931, § 8688; Const. art. 3, § 29). 

(For other cases, see Insurance, Dec. Dig. § 52.) 

Appeal from District Court, Polk County; F. S. Shankland, Judge. 

The appellee herein, petitioner in the court below, sued out a writ of certiorari 
in the district court of Polk county, Iowa, directed to the appellants herein, 
respondents below, on the ground that they were acting illegally in refusing to 
approve an amendment to its articles of incorporation. Upon a trial of the case, 
the trial court sustained the writ and held that the respondents acted illegally. 
From the decree and order entered by the trial court, the respondents appeal. ; 

Modified and affirmed. 

Edward 1. O’Connor, Atty. Gen., and Lehan T. Ryan, Asst. Atty. Gen.. for 
appellants ; : 

Ralph N. Lynch, of Des Moines, for appellee. 

DONEGAN, Justice. 

The plaintiff in this case was originally incorporated as an Iowa corporation 
under the name, Hawkeye Commercial Men’s Association, in May, 1906, for the 
purpose of writing mutual accident insurance and funeral benefits on the assess- 
ment plan. In January, 1919, the corporation filed amended and_ substituted 
articles of incorporation which stated that the object of the corporation was to 
perfect and maintain a mutual accident insurance association upon the assessment 
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plan, the provision in regard to writing funeral benefits being dropped. In 1926, 
renewal, amended, and substituted articles of incorporation were filed in which it 
was stated that the object of the corporation was to conduct the business of 
a mutual accident and health association upon the assessment plan. In January, 
1927, these renewal, amended, and substituted articles were amended by changing 
the name from Hawkeye Commercial Men’s Association to Hawkeye Business 
Men’s Association, and again, in April, 1929, these renewal, amended, and sub- 
stituted articles of incorporation were répealed and new articles adopted in lieu 
thereof, in which the name of the corporation was changed to National Benefit 
Accident Association. In article 2 of these new articles it was stated that the 
object of the corporation was to conduct the business of a mutual accident and 
health insurance association upon the assessment plan. Article 2 of the articies 
adopted in 1929 was repealed in January, 1935, and a new article 2 was sub- 
stituted in lieu thereof, in which it was stated that, “The object of this Asso¢ia- 
tion shall be to conduct the business of a mutual association upon the assessment 
plan for the purpose of insuring the lives of individuals or furnishing benefits to 
the widows, heirs, orphans or legatees of deceased members, or insuring the 
health of persons, or furnishing accident indemnity.” Pursuant to section 8688, 
Code of Iowa 1931, this last amendment was presented to the Commissioner of 
Insurance and Attorney General for their approval, which approval was refused, 
and thereafter the National Benefit Accident Association brought this action in 
certiorari, in the district court of Polk county, Iowa, alleging that, in so refusing 
to approve the said amendment to its articles of incorporation, the Commissioner 
of Insurance and Attorney General were acting illegally. Writ of certiorari was 
issued as prayed and thereafter the respondents, Commissioner of Insurance and 
Attorney General, filed a motion to quash such writ, which motion was overruled. 
Answer was then filed, trial was had to the court upon the issues presented, and 
the court entered a decree in favor of the petitioner, National Benefit Accident 
Association. From such decree, appeal has been taken to this court. 

[1] We are confronted at the outset with the claim of appellee that, this 
being a law action and the appellants having failed to state any errors relied upon 
for reversal, as required by rule 30 of this court, there is nothing before the 
court for its consideration. The appellants’ brief and argument was prepared 
and filed prior to the going into effect of the present rule 30 of this court. How- 
ever, under rule 30 as it existed at the time that such brief and argument was 
filed, the appellants were required to set out “the errors relied upon for reversal.’ 
A note attached to the rule fully explains what is meant by this provision, and 
this court has, on several occasions, called the attention of the bar to the neces- 
sity of a compliance with this rule, and, in some cases, where the violation of the 
rule was flagrant, this court has, upon motion of the appellee, dismissed the 
appeal. In other cases, where the rulings upon which a reversal is asked appear 
quite clearly and the propositions relied on are well stated, we have relaxed the 
rule. Nelson v. C. F. Adams Company, 179 Iowa 586, 161 N. W. 645; Jahr v. 
Steffen et al., 187 Iowa 168, 174 N. W. 109. Inasmuch as the rulings of the trial 
court that are here questioned have been quite fully presented to this court bv the 
brief points and argument of the appellants and by brief and argument of the 
appellee, and the court can readily understand therefrom the real questions at 
issue; and, since these questions are of importance, not only to the litigants in 
this case, but also, in view of the decision we reach, may require the attention 
of the legislative branch of the state, in the absence of any motion by the appellee: 
to dismiss the appeal, we deem it advisable to consider this appeal upon its merits. 

[2, 3] The first proposition to which it is necessary to direct our attention is 
the contention of the appellants that certiorari is not the proper procedure by 
which to question the action of the appellants in refusing to approve the appellee’s 
amendment to its articles of incorporation. This question was raised in the court 
below by appellants’ motion to. quash the writ of certiorari, and the motion 
was overruled by the trial court. In Scripture v. Burns et al., 59 Iowa 70, 12 
N. W. 760, 761, we said: “The proceeding by mandamus is intended to compel 
officers and others to act in the discharge of their duties and trusts imposed upon 
them. It is not designed to review their action when discretion may be exercised, 
or when it depends upon facts to be ascertained and determined by them.” 

In Davis v. District Court et al., 195 Iowa 688, 192 N. W. 852, 854, we said: 
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“It is discretionary with the court whether a rule [for the production of docu- 
mentary evidence] shall be entered, and, so far as the court confines its ruling 
within the discretion allowed by statute or it is merely erroneous, it is not subject 
to review in this court by an original proceeding in certiorari. [Citing cases.] If, 
however, the order goes beyond the discretion and authority of the court, and 
thereby becomes illegal, or the court exceeds its jurisdiction, it is subject to review 
by certiorari.” (Citing cases.) 

Appellants contend that because, in refusing to approve the amendment in 
question, they were exercising judicial powers as well as acting in an administra- 
tive capacity, their acts cannot be reviewed on certiorari. With this contention, 
we cannot agree. Even if the appellants be honest in their refusal to approve the 
amendment in question, and neither the appellee nor the court question their 
honesty in this matter, it is at least possible that they may have given a wrong inter- 
pretation to and made a wrong application of the law, and, in so doing, have 
deprived the appellee of a right to which it is entitled under the law. If this be 
true, the appellants are acting illegally, under our decisions, and the appellee’s 
remedy for the wrong suffered is by a review under a writ of certiorari. Lloyd 
v. Ramsay, Secretary of State et al., 192 Iowa 103, 183 N. W. 333; Shearer v. 
Sayre, Mayor, 207 Iowa 203, 222 N. W. 445; State ex rel. Erdahl v. District Court, 
189 Iowa 1167, 179 N. W. 442; Sullivan v. Robbins, 109 Iowa 235, 80 N. W. 340; 
Riley v. City of Des Moines et al., 203 Iowa 1240, 1241, 212 N. W. 716; Dunlop 
v. District Court et al., 214 Iowa 389, 239 N. W. 541. We find no error in the 
action of the district court in overruling the appellants’ motion to quash the writ 
of certiorari. 

The refusal of the appellants to approve the amendment to its articles of 
incorporation submitted to them by the appellee was based upon the ground that, 
while the appellee, under its original articles of incorporation adopted in 1906, 
had the right to write life insurance, this right was subsequently waived and lost 
by the appellee. It is conceded by the appellants that, at the time the original 
articles of incorporation were adopted in 1906, associations such as the appellee, 
which had the power to write funeral benefits, were authorized to write life 
insuratice. In 1907 the following act, known as chapter 83 of the Acts of the Thirty- 
Second General Assembly, was enacted: 

“Assessment Life Associations. 
“H. F. 48. 

“An act to provide a method whereby assessment life associations may be 

reincorporated as legal reserve life insurance companies, 


"’ Additional to chapter seven (7) of title nine (IX) of the code.) 

“Be it enacted by the General Assembly of the State of Iowa: 

“Section 1. No life insurance company or association, other than fraternal 
beneficiary association, which issues contracts, the performance of which is con- 
tingent upon the payment of assessments of call made upon its members, shall do 
‘business within this state except such companies or associations as are now author- 
ized to do business within this state and which shall value their assessment pol- 
icies or certificates of membership as yearly renewable term policies according to 


the standard of valuation of life insurance policies prescribed by the laws of 
this state. 

“Section 2. [Provided the method under which associations could reincorpor- 
ate as legal reserve companies.] : , 

“Section 3. [Provided said act should take effect on publication.]” ; 
_ Prior to the passage of this act the appellee was authorized to write life 
insurance, and, it is conceded by the appellants, that, under the provisions of this 


act, the appellee, being, at the time of the passage of the act, an association 
authorized to do business within the state, the passage of the act in question did 
not deprive it of its power to write life insurance. It is the contention of 
appellants, however, that by the adoption of amended and substituted articles of 
incorporation in 1919, all former articles were repealed and the only business in 
which appellee could thereafter engage was limited to the provision of the new 


articles which stated its object to be, “to perfect and maintain a mutual accident 
insurance association upon the assessment plan”; and that the law as contained in 


chapter 83 of the Acts of the Thirty-Second General Assembly, still being in 
effect as section 8718 of the 1931 Code, the appellee could not, by the amendment 
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to its articles adopted in 1935, which appellants were asked to approve, revive or 
again exercise the power to write life insurance which had ceased to exist in 1919. 

The appellee meets this contention with the assertion that a proper interpreta- 
tion of the statute in question clearly shows that the appellee was excepted from the 
prohibition contained in the statute, that its right to sell life insurance was not 
lost by its act in ceasing to exercise it, and that, being the same corporation to 
which this right was reserved by the exception contained in the statute, there is 
no law which justifies the appellants in refusing to approve the amendment to the 
appellee’s articles of incorporation. 

Appellee further contends that, even if the interpretation placed upon this stat- 
ute by the appellants be correct, they were still acting illegally in refusing to 
approve its amendment to its articles of incorporation, because the law itself, 
section 1, chapter 83, Acts of the Thirty-Second General Assembly, is in violation 
of the Constitution of the state of Iowa. If the latter contention of the appellee 
be sustained, then, of course, it would be unnecessary to consider the proposition 
as to whether the proper interpretation was placed upon this law by the appellants; 
because, if the law be unconstitutional, it would not justify the appellants in 
refusing to approve the amendment to appellee’s articles of incorporation, regard- 
less of what interpretation might be placed upon it. 

It is the contention of the appellee that section 1 of the act is violative of 
section 29, article 3, of the Constitution of the state of Iowa, which is as follows: 
“Every act shall embrace but one subject, and matters properly connected there- 


with, which subject shall be expressed in the title. But if any subject shall be 


embraced in an act which shall not be expressed in the title, such act shall be void 
only as to so much thereof as shall not be expressed in the title.” 

The title to the act in question is as follows: “An act to provide a method 
whereby assessment life associations may be reincorporated as legal reserve life 
insurance companies. . 

Section 1 of the act contained the provision which we have already quoted and 
upon which the appellants relied in refusing to approve the amendment to appellee’s 
articles of incorporation. Section 2 of the act, which has not been set out, 
provided the method whereby assessment life associations might be reincorporated 
as legal ‘reserve life insurance companies; and section 3 contained only the 
provision for publication. We think it quite apparent that the title of the act 
does embrace the subject covered by section 2 of the act, but we cannot find any- 
thing in this tithe which indicates in any way that any insurance associations in 


the state of Iowa are prohibited by the act from writing life insurance, or that 
indicates what, if any, such associations are thus prohibited. 
In Rex Lumber Company v. Reed, Treas., et al., 107 Iowa 111, 77 N. W. 


572, the title recited that it was “An act to amend section 853, chapter 1, title 
6 of the Code, relating to the lien of taxes between vendor and vendee.” Acts 
24th Gen. Assem. c. 35. The act not only fixed liens as between vendor and vendee, 
but further provided that the auditor might, upon notice being given to him 


of the transfer, change the name of the owner and collect the tax against the 
owner, purchaser, or vendee. In holding that the title was not sufficient, this court 


said: “But, as already indicated, we think the purposes of the two sections entirely 
different, although both relate to liens of taxes on real estate. The title of the 
act in question directed attention to the subject of the lien of taxes as between 
vendor and vendee, and perhaps was sufficient to include provisions making taxes 
on stocks of goods and merchandise sold in bulk a charge or lien upon the stock 


in the hands of the purchaser, for the purpose of fixing the rights and liabilities 


of the parties to the sale; but no one would have inferred from reading the title 
and the section which it specified that it was the purpose of the act to give to 
public officers additional means for the collection of taxes levied on account of 
such property, nor that the act had any reference to that subject. Therefore we 
are forced to conclude that the title of the act does not express its subject, and 
that the act, for that season, is in conflict with the constitution, and void.” 


In State v. Bristow, 131 lowa 664, 109 N, W. 199, the title described the act as 
“An act to repeal the law as it appears in section thirteen hundred and forty- 


seven ‘a’ (1347-a) of the supplement of the Code relating to the vocation of ped- 
dlers and to enact a substitute therefor.” Acts 30th Gen. Assem. c. 48. In the body 
of the act it was provided that the word “peddlers” should include transient mer- 
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chants and itinerant vendors selling by sample or by taking orders, whether for 
immediate or future delivery. In holding the act violative of the constitutional pro- 
vision requiring acts to contain but one subject which must be expressed in the 
title, we said: “There is nothing in the title to indicate that a definition was to 
be given of the term and nothing to indicate that itinerant vendors selling by 
sample, or by taking orders were to be included, or that they were required to 
take out licenses. The original act simply provided a tax upon peddlers, and there 
was no indication in the title of the subsequent one that itinerant vendors who 
sold by sample or for future delivery were to be included in the term ‘peddlers.’ 
Indeed, under all known definitions they are not so included.” See, also, State v. 
Manhattan Oil Co., 199 Iowa 1213, 203 N. W. 301; Des Moines National Bank v. 
Fairweather et al., 191 Iowa 1240, 181 N. W. 459, 184 N. W. 313; In re Breen, 207 
Iowa 65, 222 N. W. 426; Chicago, R. I. & P. R. Co. v. Streepy, 207 Iowa 851, 
224 N. W. 41; Smith v. Thompson, County Auditor, 219 Iowa 888, 258 N. W. 190. 

[4-6] Appellants have cited several cases which they contend show that this 
provision of the Constitution should be given a very liberal construction. We 
have read these cases and, in our opinion, they are not analogous to the case 
at bar. The title to the act in question in the case at bar does not contain 
anything from which one, by reading the title, would know or have reason to think 
that there was any provision in the act under which any assessment life associa- 
tion would be prohibited from carrying on the business of writing life insurance. 
We cannot escape the conclusion that the titfe failed to express the subject-matter 
which was contained in section 1 of the act in question, and that this section of the 
act is, therefore, violative of the constitutional provision. The provision of the 
Constitution in question, however, provides that, if any subject be embraced in 
the act which is not expressed in the title, the act shall be void only as to so much 
thereof as shall not be expressed in the title. The appellee concedes that the 
insufficiency of the title in this case did not invalidate the provisions contained in 
section 2 of the act. Section 2, therefore, will in no way be affected by our 
holding that section 1 of the act must be held to be unconstitutional. Since the 
section of the act upon which the appellants relied in refusing to approve the 
amendment to the appellee’s articles of incorporation is unconstitutional, the 
appellants were without any justification in law for their refusal, and they were, 
therefore, acting illegally in withholding their approval. 

{7, 8] The decree of the trial court not only held section 1 of the act uncon- 
stitutional, but it also held that the interpretation placed upon this act by che 
appellants was wrong and that they were acting illegally in following such inter- 
pretation. Since section 1 of the act is unconstitutional, it could furnish no jus- 
tification for a refusal to approve the amendment to appellee’s articles of incor- 
poration, regardless of what interpretation was placed upon it, and, our action 
in passing upon this appeal should not be construed as in any way sustaining tie 
interpretation put upon this act by the trial court. It is contended by appellant 
that the trial court exceeded its authority in that part of the decree approving 
the amendment and authorizing the appellee to resume the writing of life insurance. 
We are inclined to agree with appellants as to this contention, and hold that ihe 
decree should be modified by striking therefrom the part which appears to be an 
approval by the court of the amendment to the articles of incorporation and a 
grant of authority to the appellee to write life insurance. The decree contains 
a provision directing the appellants to take whatever action is necessary to give 
full force and effect to its terms. Under the law, we think the approval of the 
articles of incorporation must come from the appellants and not from the court, 
and that the court has no authority except to require the appellants to perform the 
duties which the law thus imposes upon them. 

For the reasons stated in the opinion, the decree of the district court, as thus 
modified, is affirmed. 

Modified and affirmed. 

Parsons, C. J., and Albert, Mitchell, Kintzinger, Richards, Hamilton, and 
Stiger, JJ., concur. 
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GOODALE v. WILSON et al. 
Supreme Judicial Court of Maine. Sept. 4, 1936. 
186 Atlantic Reporter 876. 
2. INSURANCE. 

Beneficiary in an old line policy which does not reserve right to change bene- 
ficiary has on issuance vested interest, but where right to change is reserved, 
beneficiary has mere expectancy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. 

Where life policy reserves right of insured to change beneficiary, insured may, 
during his lifetime, extinguish beneficiary’s expectancy by substituting another or 
by assigning policy. 

(For other cases, see Insurance, Dec. Dig. §§ 203, 587.) 

4. INSURANCE. 

Change of beneficiary in life policy by insured will be inoperative where there 
was fraud, undue influence, or lack of mental capacity. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE. 

No more mental capacity is required to change beneficiary in life policy than 
to make will. : 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. 

Insured, who has clear consciousness of business he is engaged in and 
knowledge of life policy in general way, without prompting, an understanding of 
disposition he wishes to make and of persons and objects of bounty, and of 
nature of claims of those who will not share in policy, is mentally capable vf 
changing beneficiary in policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

7. INSURANCE. 

Acts of undue influence sufficient to invalidate will are sufficient to invalidate 
change of beneficiary in life policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

8. INSURANCE. 

Insured in changing beneficiary of life policy must do so understandingly by 
his own act. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

9. INSURANCE. 


Undue influence to invalidate change of beneficiary in life policy must be of 
such degree as to take away insured’s free agency, either by deception or force or 
coercion which insured is too weak to resist. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

10. INSURANCE. 


Existence of illicit or unlawful relations between insured who changed his 
beneficiary in life policy and new beneficiary is not enough to raise presumption 
that change was procured by undue influence. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

11. INSURANCE. 

One asserting that change of beneficiary in life policy was effected by undue 
influence has burden to show undue influence. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

12. INSURANCE. 

Evidence held not to show that change of beneficiary in life policy by husband 
from wife to another woman was invalid for lack of mental capacity of husband 
who drank heavily and died in alcoholic fit. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
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13. INSURANCE. 

Evidence held not to show that change of beneficiary in life policy by husband 
from wife to another woman was invalid because of undue influence. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


14. INSURANCE. 

Where insured, who worked for father and received no specified wage, took 
out life policy, with wife as beneficiary, at suggestion of father who paid all 
premiums, but there was no agreement between insured and father that insured’s 
wife should be beneficiary or that insured would not change beneficiary as fper- 
mitted under policy, change of beneficiary by insured to another woman extin- 
guished all rights of wife under policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

On appeal from Superior Court, York County, in Equity. 

Suit by Jane T. Goodale against Viola S. Wilson and the Equitable Life 
Assurance Society of the United States. From a decree in favor of the plaintiff, 
the defendants appeal. 

Appeal sustained, decree reversed, and bill dismissed. 

Argued before Dunn, C. J., and Sturgis, Barnes, Thaxter, Hudson, and 
Manser, JJ. 

Lester M. Bragdon, of York Village, and Spinney & Spinney, of North Ber- 
wick, for plaintiff. 

Arthur E. Sewall and Oscar Neukom, both of Portsmouth, N. H., for defend- 
ants. 

Hupson, Justice. 

On the 2nd day of September, 1919, the Equitable Life Assurance Society cf 
the United States, an old line company, issued a twenty-five year $5,000 endowment 
policy to Walter M. Goodale, then twenty-one years old. The plaintiff, wife of the 
insured, was named beneficiary, but “the right to the insured to change the bene- 
ficiary” was reserved. On December 11, 1933, in exercise of this right, in accord- 
ance with the rules and regulations of the society, the insured named the defendant, 
Viola S. Wilson, as beneficiary in place of his wife. He died November 28, 1934, 
leaving his widow and their three minor children, 

In equity the plaintiff now seeks the annulment and cancellation of the change 
of beneficiary. Hearing was had before a single Justice, who, finding “that at the 
time of said alleged change of beneficiary the said Walter M. Goodale was unduly 
influenced and induced to change the beneficiary in said policy from said Jane 
T. Goodale to said Viola S. Wilson * * * ” by the defendant, Viola S. Wilson, 
decreed that the change was “null and void and of no effect and no force; and that 
the proceeds of death benefit or moneys under said policy of insurance be and 
hereby is decreed to be paid to said plaintiff, Jane T. Goodale, the original 
beneficiary named in said policy; and.that the Equitable Life Assurance Society 
of the United States is hereby ordered and decreed to pay the amount of said 
death benefit or moneys under said policy to the Plaintiff, Jane T. Goodale, and not 
to the defendant, Viola S. Wilson.” 

The case now is before us on appeal from this decree. 

[1] The finding of fact by the Justice below must stand unless it is made 
clearly to appear that it is erroneous. Young, In Equity v. Witham, 75 Me. 536; 
Sposedo, In Equity v. Merriman et al., 111 Me. 530, 538, 90 A. 387. 

[2-4] Unless in the policy there be reserved the right to change the beneficiary, 
the beneficiary named in an old line, as distinguished from a fraternal, policy has 
upon its issue a vested interest therein. Where the right to change is reserved, 
the named beneficiary has simply a mere expectancy. Laughlin, Adm’r v. Norcross, 
Adm’x, 97 Me. 33, 53 A. 834; McManus v. Peerless Casualty Co., 114 Me. 98, 100, 
101, 95 A. 510; Tebbets v. Tebbetts, 124 Me. 262, 264, 127 A. 720; Slocum Adm’r 
v. Metropolitan Life Insurance Co., 245 Mass, 565, 570, 139 N. E. 816, 27 A. L. R. 
1517. And the insured during his life-time “may extinguish the beneficiary’s 
expectancy by substituting another or by assigning the policy, and without the 
consent of the beneficiary he may deal with the policy as he sees fit, that is to say, 
he may enjoy every benefit and privilege given him under the policy.” Richards 
on the Law of Insurance (4th Ed.) § 333, p. 565. 

“A change of beneficiary, to be given effect, must appear to have been made 
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understandingly (Smith v. Harman, 28 Misc. 681, 59 N. Y. S. 1044), and if it is 
shown that there was fraud or undue influence or lack of mental capacity, the 
atempted change will be regarded as inoperative.” Cooley’s Briefs on Insurance 
(2d Ed.) vol. 7, p. 6467, and cases therein cited. 

[5] It is unquestioned that “it requires no more mental capacity to change 
beneficiaries in a life insurance policy * * * than it does to make a will.” McAllister 
et al. v. Security Benefit Association et al. (Mo. App.) 261 S. W. 343, 345; Grand 
Lodge, A. O. U. W. v. Brown et al., 160 Mich. 437, 125 N. W. 400. 

[6] Chief Justice Dunn has recently stated with relation to capacity required 
in the making of a will: 

“The law does not undertake to test the intelligence, and define the exact qual- 
ity of mind which a testator must possess. Soundness is a matter of degree. That 
a man may make a valid will, it is not necessary that the greatest mental strength 
shall prevail. The essential qualification for making a will is a sound mind, which 
is one in which the testator had a clear consciousness of the business he was 
engaged in; a knowledge, in a general way, without prompting, of his estate, and 
an understanding of the disposition he wished to make of it by his will, and of the 
persons and objects he desired to participate in his bounty. This includes a recol- 
lection of those related to him by ties of blood and affection, and of the nature of 
the claims of those who are excluded from participating in his estate. A person 
in such state and condition is capable of willing.” In re Mitchell (Will of 
Loomis), 133 Me. 81, 85, 86, 174 A. 38, 41. 

[7-9] Acts of undue influence sufficient to invalidate a will will invalidate a 
change of beneficiary. Whether a will be made or a change of beneficiary 
be effected, the testator or insured must exercise his own volition. It must be 
accomplished understandingly by his own act. To destroy his act, the undue 
influence must be “of such a degree as to take away * * * his free agency—such 
as he is too weak to resist—such as to render the act no longer that of a capable 
testator. * * * The influence must amount either to deception or else to force and 
coercion, in either case destroying free agency.” Barnes, Appellant v. Barnes, 
66 Me. 286, 297. 

“It follows that the true test is to be found not so much in the nature and 
extent of the influence exercised, as in the effect that such influence has upon the 
person who is making his will. Whatever the nature and extent of the influence 
exercised, if in fact it is sufficient to overcome the volition and free agency 
of the testator, so that he does that which is not in accordance with the dictates 
of his own judgment and wish, and what he would not have done except for 
the influence exerted, it is undue influence. But the mere fact that arguments and 
suggestions are adopted by a testator, and his will, on that account, is different 
from what it otherwise would have been,-is not sufficient. It necessarily depends 
upon the further question as to whether such advice or suggestions are intelli- 
gently and freely adopted, because they have appealed to the judgment of the 
testator, so as to become in accordance with his own desires, or whether because 
of the persistency of the importunity, or for any other reason, the testator is unable 
to resist and finally yields, not hecause of the voluntary action of his own judgment, 
but because on account of the strength of the influence or the weakness of his own 
judgment and will he cannot longer resist.” Appeal of O’Brien, 100 Me. 156, 158, 
159, 60 A. 880. 

“Acts of kindness and courteous attention are not undue influence.” Appeal of 
Norton, et al., 116 Me. 370, 372, 102 A. 73, 74. 


“By undue influence in this class of cases is meant influence in connection with 
the execution of the will and operating at the time the will is made, amounting 
to moral coercion, destroying free agency, or importunity which could not be 
resisted, so that the testator, unable to withstand the influence, or too weak to 
resist it, was constrained to do that which was not his actual will but against it. 
* * * Undue and improper influence * * * presupposes testamentary capacity. * * * 
Kindness, entreaty, the offer of inducement to gain the making of a will in one’s 
favor, is legitimate, so long as he who made the will had the free choice to make 
it or not. * * * Where there is understanding, where there is volition, what 
motivated a testator’s act, even to pique or hostility, is no matter.” Appeal of 
Rogers, 123 Me. 459, 461, 123 A. 634, 636. 

“Fraud and undue influence in this connection mean whatever destroys free 
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agency and constrains the person whose act is under review to do that which is 
contrary to his own untrammeled desire. 

““* * * Mere suspicion, surmise or conjecture are not enough to warrant a 
finding of undue influence. There must be a solid foundation of established facts 
upon which to rest an inference of its existence. * * * Three factors are implied: 
(1) a person who can be influenced, (2) the fact of deception practiced or improper 
influence exerted, (3) submission to the overmastering effect of such unlawful 
conduct.” Neill et al. v. Brackett et al., 234 Mass. 367, 369, 370, 126 N. E. 93, 94. 

As briefly as we may, we now tell the story of this regrettable triangle. 

Walter was the only child of Charles W. Goodale of York, a man of some 
affluence, engaged in farming and an ice and milk business. Jarte had worked oi 
the father’s farm two years before her marriage to his son. The boy was only 
nineteen when married, his wife twenty-nine. It was a forced marriage, a daugh- 
ter having been born to them three weeks previously. Charles, the father, testified: 
“I made him marry her in this way because I didn’t want the disgrace in the 
family.” The son denied paternity of the child, but later, after the birth of two 
other children, did not disown it. For about seven years the couple lived on the 
father’s farm, Walter working and driving trucks in the business. He never 
worked elsewhere; he received no specified wage or salary. He was paid out of 
the business, sometimes in currency of no regular amount, and by maintenance of 
his family. It does not appear that he ever had any settlement with his father. 

When this policy was taken out, it was at the suggestion of the father, who 
paid all of the premiums. Whether these payments constituted gifts or were offset 
by the labor of the son, the record does not convincingly disclose. 

Until Walter met Miss Viola Wilson, some eight years after the marriage, the 
wife said they got along “as well as the average.” The evidence does not disclose 
any deep-seated affection between them. He first met Viola at a dance. That 
resulted in his taking her around.” For some time he did not inform her that he 
was a married man. Finally he volunteered the information to her. She said: “I 
felt I ought not to go with him any more.” He rebelled. He told her the marriage 
was forced and that there was no affection between him and his wife. A divorce 
was discussed, and on May 1, 1932, Mrs. Goodale started divorce proceedings 
against him. Before this and ever afterwards, as long as he lived, he was insist- 
ent that his wife obtain a divorce. She gave him to understand that she would, 
although she testified that it never was her intention so to do. The divorce case 
was continued term after term and the continuances were a source of vehement 
‘contention between them. 

Jane admitted that Viola stayed at her home many nights after she knew of 
their affiliation. Walter and his wife had no marital relations for from two to 
three years before his death, the last year of which for the most of the time he 
lived in a camp nearby the farm buildings. She knew that Viola was many times 
in the camp with her husband, late nights if not all night, but did nothing about it. 
He told her of his attachment to Viola and that he wanted his freedom so that he 
could marry her. He did not practice deception: His father, the wife’s witness, 
testified he acted openly. Expecting the divorce to be granted and a marriage to 
Viola to result, he gave her a wedding ring. 

The father and son both drank intoxicating liquors. In 1931 Walter had his 
first alcoholic fit. They were on their way hunting and his father gave him the 
liquor. Approximately two years later he had another fit in Perkins’ Garage, and 
he died in the third on November 28, 1934. In 1932 he went to a sanatorium in 
Worcester, Mass., but remained there only a few days. Viola’s letters to him while 
there evince much solicitude for recovery and welfare. It does not appear that 
his wife wrote him. Both the father and the wife testified that at the mention of 
Viola’s name he often would break down and cry. 

There is no evidence to show that Miss Wilson ever knew of the existence of 
this policy until about six weeks before Walter died. That she knew it then is 
evidenced only by the plaintiff. Until she had actual knowledge of its existence, 
she could not have intended any act of hers to result in its change. It was at 
least six months before she know there was a policy (if she knew of it as testified 
by Jane), that Walter had told his wife that he wanted to change it and make 
Viola its beneficiary. 

There was considerable evidence as to the mental capacity of the insured and 
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his susceptibility to influence. The plaintiff produced Dr. Cook, the family doctor, 
who had known and treated Walter for years when necessary and was his physi- 
cian at the time of his death. In cross-examination, the witness said that he saw 
much of him during the very important period of about two months preceding 
the change in the policy. It was changed, as already noted, on December 11, 1933. 
The doctor was treating Walter’s mother from August 30 to December 2 of that 
year and was at her home, saw Walter and talked with him almost daily. He 
testified in part: 

“Q. And how did you find his mind? 

“A. He was very much troubled about his mother. * * * 

“Q. And he talked perfectly coherently about his mother, didn’t he? 

“A. Yes. 

“Q. And was there anything during all that time to lead you to believe that 
Walter M. Goodale wasn’t perfectly competent to make a will if he saw fit? 

“A. I think he could make a will. Yes. 

“Q. You think he could make a will all that time? 

“A. YS. ** * 

“Q. And the only thing that you saw about his mental condition was that he 
became more stubborn and less inclined to do what somebody else wanted him to 
do, and became more centered in his own affairs? 

“A. Yes. 

“Q. And in that condition would have been difficult to influence by anyone? 

“A. It would have been difficult to influence him in any way that he hadu’t 
any desire to go. Yes. He would do as he had a mind to. 

“Q. He had a mind of his own? 

“A. He certainly did.” 


As to the change Walter consulted an attorney, obtained advice as to his right 
to make it and as to the means of its accomplishment. He had had his father’s 
attorney draw up an agreement, signed by his father, whereby his wife and chil- 
dren, so long as she should remain unmarried after the divorce, would have the 
home in which they had lived, title to which was in the father. He told his attorney 
that his father was very fond of his wife and the children, that he was the only 
heir, and that upon his father’s death his wife and children would receive all of 
his property. He said that he had been going around with Miss Wilson for several 
years and that he felt that he ought to protect her to some extent. At none of the 
conferences with his counsel did he show any signs of intoxication. His talk was 
“absolutely rational.” 


He had three conferences with the local agent through whom the change was 
made, at all of which, it would appear from the agent’s testimony, the insured acted 
understandingly. When asked whose name was to be substituted and what the 
relationship was, he said: “No relationship now but there is a divorce suit pending 
and as soon as that is completed Miss Wilson will be my wife.” 


The record does not disclose that she knew the change had been made until 
some time in the following January, when Walter, telling her that he had some 
business to transact in Portsmouth (some checks to deposit), asked her if she 
wanted to ride over. Upon arrival there, he told her that he had something that 
he wanted her to know about, and said: “I have an insurance policy here that is in 
your name. If anything happens to me, that belongs to you.” Miss Wilson then 
said she started to argue with him, but he replied: “It is no use. I knew you 
would argue anyway; it has been already done and it is mine to do as I please.” 


[10] That following the cessation of his marital relation with his wife, if not 
before, he was intimate with Miss Wilson is very probable, although there was 
no direct evidence to substantiate it; but, says the learned annotator, in 66 A. L. R. 
on page 243: 


“It is generally held that the existence of an illicit or unlawful relation between 
the testator and the beneficiary is not enough, per se, to raise the presumption that 
the will was procured by undue influence.” Citing very many cases from many 
States. 

Pennsylvania had held to the contrary (see Dean v. Negley, 41 Pa. 312, 80 Am. 
Dec. 620; Reichenbach v. Ruddach, 127 Pa. 564, 18 A. 432, and Snyder v. Erwin, 
229 Pa. 644, 79 A. 124, 140 Am. St. Rep. 737); but in a later Pennsylvania case, 
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decided April 12, 1926 (In re Wertheimer’s Estate, 286 Pa. 155, 133 A. 144), the 
court doubted if the earlier ruling were still law in that state. 

In Waring v. Wilcox et al., 8 Cal. App. 317, 96 Pa. 910, a son, whose policy 
carried his mother as a beneficiary subject to a reserved right of change, falsely 
represented to the company and to his mother that he had married a woman with 
whom he was living illicitly. It was held that even under those facts the change 
was legal. The court said, on page 912 of 96 P.: 

“It is regrettable that a son should so far forget the duty he owes to the mother 
who bore him that he should become willing to divert a fund intended for her sup- 
port to the use of a mistress, who could but dishonor him. Yet the right to man- 
age and control his own confers upon him absolute dominion over his property, and 
even confers upon him the right to perform this unfilial act.” Also see Cooley’s 
Briefs on Insurance, Vol. 7, pages 6467-6469; Fulton v. Freeland et al., 219 Mo. 
494, 118 S. W. 12, 131 Am. St. Rep. 576. 


In Norton v. Clark et al., 253 Ill. 557, 97 N. E. 1079, on page 1084, it is said: 

“The existence of an illicit relation does not raise any presumption of undue 
influence, unless other improper influence is shown to have been exerted to induce 
the making of the will, such as the supposed threat; but it is a fact to be considered 
by the jury along with other facts in the case, provided there is proof, in addition 
to the fact of the unlawful relation, tending to show constraint or interference or 
undue influence. If there is proof that the beneficiary has exercised influence, the 
existence of an unlawful relation may be considered for the purpose of determining 
whether the influence was undue but not otherwise.” 

In New York Life Insurance Company v. Andrews, 167 Ill. App. 182, the 
insured, a woman, possessed of a reserved right to change the beneficiary, exer- 
cised it and named as the new beneficiary the daughter of a man with whom the 
insured had had illicit relations. It was claimed that the paramour exercised undue 
influence over the insured resulting in the change. The court said: 

“To sustain that contention, the fraud or undue influence must be shown to be 
such as to practically deprive deceased of her free agency, and be particularly 
directed toward securing the desired and accomplished result.” 

[11] Whether the influence, if employed, be brought to bear by a paramour or 
another having a different relationship, the question is: What effect, if any does it 
have? Is free agency destroyed or affected so that the act done is not in accord- 
ance with a free will? No doubt it is true that the closer the relationship, the 
more likely it is that the influence attempted to be exerted will be effective. A 
mistress may at times have unusual influence; a wife, too, where there is no illicit 
relationship; so also children. Others as well, without any relationship, may pos- 
sess influence. Sometimes even strangers, because of reputation and standing in a 
community, have it. Influences are everywhere prevalent, but, whatever be the 
relationship, if the person were one who could be influenced and it be proven that 
an improper influence was exerted upon him, the question is: Did he submit to the 
influence so that that which he did was not an act done in the exercise of his own 
will? Diverse relationships may afford different possibilities of exerting undue 
influence, but, nevertheless, there is no dividing line in law on one side of which 
certain relationships will justify a presumption of undue influence and on the other 
not. The burden of proof is on the asserter of it. 


[12, 13] Application of these principles of law to the facts in this case forces 
us to conclude that the insured, possessed of sufficient mental capacity, under- 
standingly exercised his own will without undue influence when he made this 
change in this policy. There is naught in the record to show that Miss Wilson did 
anything, directly or indirectly, to procure this change. The most that can be said 
is that if she had knowledge of the fact of the existence of the policy, and she 
denies it, she probably having influence, had an opportunity to employ it, did she 
desire so to do. According to the plaintiff’s testimony, she had accidental knowledge 
of its existence not exceeding six weeks before the change. Long before that, at 
least six months, the insured had told his wife that he wanted to make the change. 
Accordingly, she could not have been instrumental in causing him to form an inten- 
tion to have this change made. It was his own original idea. It was not something 
done by him impulsively but following many months or reflection. As he saw it, 
it was a duty he owed Miss Wilson. It was not a secret act, for he disclosed his 
intention to his wife. He consulted counsel, his father’s counsel. He had several 
interviews with the local agent of the insurer. The use of liquor, if it had had any 
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particular effect on him, according to the doctor’s testimony made him more 
obstinate, more willful, and more likely to do that which he wanted to do, unin- 
fluenced by anybody. He had always felt, the record indicates, that a grievous wrong 
had been done him when his father compelled him to marry a woman ten years his 
senior and for whom he professed no affection. Later, unfortunately for his wife 
and children, he found this other woman of about his own age with whom, of 
course wrongly because he was married, he fell in love. Still, to a certain extent he 
recognized the rights of his wife and children, for he was solicitous as to their 
future in providing a home for them. On the death of his father, his considerable 
property was to go to the wife and the children. But he also wanted to make some 
provision for Miss Wilson, and in her interest he perfected this change in the 
policy. At the very time that he signed the request for it, he said that upon the 
granting of the divorce between him and his wife he should marry her. His inten- 
tion, then, was to make it possible for his future wife to have the proceeds of this 
policy upon his death. The facts did not justify a finding that in the accomplish- 
ment of that purpose he was not acting as a free agent. 

But the plaintiff claims that the insured had no right to make the change for 
another reason. She says that she had an equitable right, based on a contract 
between the father and son, providing for the issue of this policy with her inclu- 
sion as beneficiary and so there could be no change without her consent. It probably 
is true that Mr. Goodale conceived the idea of the policy and that it was through 
his suggestion that Walter was insured. No doubt he desired that not only his 
son, for it was an endowment policy, but his wife and children, should be benefited 
by it. It would have been a very unnatural father and grandfather who would 
not have had such a desire. Nevertheless, the evidence does not show that any 
actual contract was made to that end. Mr. Goodale himself explicitly stated on the 
witness stand: “There was no agreement at all.” If the payment of the premiums 
by the father were a gratuity, it did not evidence a contract. If, on the other hand, 
the father paid them as he did other bills of Walter’s out of the business in which 
Walter was engaged, no contract was indicated. The significant thing is that the 
father, having knowledge of the terms of the policy, knew that it stipulated that 
the insured reserved the right to change the beneficiary. This reserved right tends 
strongly to negative the claim of the plaintiff that it was agreed between the father 
and son that the plaintiff should have an equitable right in the policy. It is incon- 
sistent with the claim that there was any impressment of a trust. 

The cases cited by the plaintiff have been carefully examined by us and we 
find no one of them enunciating any principle that will support her contetion on the 
facts as they appear in this case. She also relies upon this quotation from 37 
C. J. § 349 on page 583: 

“Where the policy reserves to insured the right to change the beneficiary, a 
change of beneficiary may be made at his instance, without the knowledge or con- 
sent of the original beneficiary, or notice to him, unless the insured has divested 
himself of the right, as by assigning all his rights under the policy, agreeing to 
keep the policy in force for the beneficiary or making a completed gift of the policy 
to the beneficiary by delivery to him, or unless a change of beneficiary has been 
enjoined and the injunction has not be dissolved.” 

The plaintiff does not bring herself within any of the within stated exceptions. 

Particular reliance is placed upon Travelers’ Insurance Company v. Gebo et al., 
106 Vt. 155, 170 A. 917, decided February 6, 1934. It was held in that case that the 
wife had subsequently obtained an equitable interest in the policy so that no change 
could thereafter be made without her consent. The insured supplanted her by 
designation of his mother as beneficiary. While her husband was sick, she had 
worked out and used her earnings and other funds for the general family 
expenses; it being represented to her that she was to be reimbursed from the 
proceeds of the policy. She had no knowledge of any intended change. The court, 
on page 919 of 170 A. said: 


“Where, as here, a contract of insurance so provides, the beneficiary may be 
changed at the instance of the insured, and no vested right, but only an expectancy, 
exists in the beneficiary, in the abense of facts or circumstances tending to estab- 
lish an equitable interest in the proceeds of the policy. * * * Where, however, 
sound equities exist in favor of the beneficiary, such rights will be protected 
against the substitution of a second beneficiary who is a volunteer or who has no 
superior equities in his favor. * * * It is the general rule that such an equitable 
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interest may arise as the result of a contract between the beneficiary and the 
insured, for while the right of the designated beneficiary is not one of property, 
being only an expectancy, ‘it is of sufficient potentiality at law or in equity to permit 
contracts and other obligations in reference thereto which are binding and enforce- 
able in equity after the happening of the event which automatically enlarges the 
contingent interest to a vested right.’ ” 

[14] We accept the decision in Travelers’ Insurance Company v. Gebo, supra, 
as sound law; but it is inapplicable to the facts in this case, for herein it has not 
been made to appear that previously to the issue of the policy either as between 
the father and the insured or between the insured and the plaintiff as beneficiary, 
there was any contract or that subsequently to its issue there were any acts or 
conduct which gave to her any equitable interest in the policy. Her interest was 
a mere expectancy which was extinguished by the insured’s exercise of his lawful 
right to change the beneficiary. 

Appeal sustained. 

Decree below reversed. 

Bill dismissed. 


BURNHAM v. PRUDENTIAL INS. CO. OF AMERICA et al. 
Supreme Judicial Court of Massachusetts. Essex. Sept. 10, 1936. 
3 Northeastern Reporter (2d) 754. 
1. INSURANCE. 


Insured’s mother he/d not entitled to proceeds of life policy which was in 
mother’s possession under alleged agreement whereby son promised to have mother 
named as beneficiary instead of wife, where none of acts required by policy to 
accomplish change of beneficiary were done. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Superior Court, Essex County; Williams, Judge. 

Bill in equity by Hannah T. Burnham against the Prudential Insurance Com- 
pany of America and others. From a decree, plaintiff appeals. 

Affirmed. 

R. B. Owen, of Boston, for appellant. 

J. J. Gaffney, of Boston, for appellee Burnham. 

DONAHUE, Justice. 

The plaintiff in this bill in equity seeks to obtain the proceeds of a policy of 
insurance on the life of her son who died March 29, 1934. His widow, who is 
named in the policy as beneficiary, and the insurance company, which issued the 
policy, are defendants. The policy had lapsed in October, 1933, by reason of the 
nonpayment of a premium when due; but the insurance company admitted liability 
under an extended insurance clause in the policy and left to the court the deter- 
mination of the person to whom the proceeds of the policy should be paid. 

The case was tried before a judge of the superior court who made a finding of 
facts, refused certain requests for rulings made by the plaintiff and entered a final 
decree in favor of the widow of the insured from which the plaintiff has appealed. 
All the evidence is reported. 

The judge found the following facts. Late in the year 1933 the wife of the 
insured left his home and he went to live with his mother. At that time he handed 
the insurance policy to his mother saying in substance “that is yours.” He also 
told her that he would have her named in the policy as beneficiary in place of his 
wife. In January, 1934, he made a written application to the company for the rein- 
statement of the policy. The application was sent to the home office of the com- 
pany and his mother from her own funds paid to the company the unpaid premium. 
Upon receipt of the application the company required a medical examination of the 

sured. Such an examination was had on March 24, 1934. A few days later the 
insured was killed in an accident. At the time of his death his mother still retained 
possession of the policy. There had been no reinstatement of the policy. In Janu- 
ary, 1934, the insured told an agent of the company that he wished to have his 
mother made beneficiary but he made no written application for a change of the 
beneficiary. 

{1] The policy provided that “* * * the insured may at any time while this 
policy is in force, by written notice to the company at its home office, change the 
beneficiary * * * such change to be subject to the right of any previous assignee, 
and to become effective only when a provision to that effect is endorsed on or 
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attached to the policy by the company, whereupon all rights of the former bene- 
ficiary * * * shall cease.” None of the acts required by the policy to accomplish 
a change of the beneficiary was done. There was no compliance with the require- 
ments of the policy, Goldman vy. Moses, 287 Mass. 303, 397, 191 N. E. 873, and a 
finding that the insured’s mother had been substituted as beneficiary in place of his 
wife in compliance with the terms of the policy could not have been made, French 
y. Provident Savings Life Assurance Soc. of New York, 205 Mass. 424, 428, 91 N. 
E. 577. Kochanek vy. Prudential Ins. Co. of America, 262 Mass. 174, 179, 159 N. E. 
520; Resnek v. Mutual Life Ins. Co. of New York, 286 Mass. 305, 308, 190 N. E. 603. 

It is the contention of the plaintiff that when an insured makes a valid contract 
with another to substitute him as beneficiary in a life insurance policy, the fact 
that certain steps required by the terms of the policy in order to effect such a 
change were not taken does not preclude the proposed new beneficiary from recov- 
ering the proceeds of the policy on the death of the insured unless the original 
beneficiary has a vested right or a superior equity. We need not pass upon the 
question of law raised since it assumes the existence of a valid contract and that 
has not been here established. 

The plaintiff’s requests for rulings which were denied are based on the theory 
that the insured made a valid contract with her to substitute her as beneficiary in 
place of his wife. The only evidence tending to show that such a contract was 
made appears in the oral testimony of the mother. She testified in substance that 
the insured said he would make the policy over to her if she would provide him 
with board and lodging and that she agreed to do so. The judge manifestly did 
not give credit to that testimony. In his statement of his findings he referred to 
the contention of the plaintiff but specifically found that no such contract was made. 
The plaintiff contends that the finding was wrong and that this court should 
reverse it. 

[2] The position of this court on equity appeals with respect to findings of 
fact made by a trial judge has frequently been stated. Trade Mutual Liability Ins. 
Co. v. Peters (Mass.) 195 N. E. 900, and cases cited. This is not a case where the 
decision depends upon inferences to be drawn from facts not substantially in dis- 


pute. Compare Newburyport Society for Relief of Aged Women v. Noyes, 287 
Mass. 530, 532, 192 N. E. 54; Bratt v. Cox (Mass.) 195 N. E. 787. This is a case 
where the oral testimony of a party, as to alleged et facts which are essential 


to the establishment of her contention, was not believed by the trial judge. We 

have before us in print the words which the witness spoke. The trial judge, how- 

ever, in passing upon the credibility of her testimony had the opportunity of see- 

ing and hearing her testify. Bankers’ Trust Co. v. Dockham, 279 Mass. 199, 200, 

181 N. E. 174; Tuells v. Flint, 283 Mass. 106, 109, 186 N. E. 222. Giving due 

weight to the advantage which he had we cannot say that his finding was wrong. 
Decree affirmed. 


CHARTRAND v. CHARTRAND et al. 
Supreme Judicial Court of Massachusetts. Middlesex. Sept. 10, 1936. 
3 Northeastern Reporter (2d) 828. 
INSURANCE. 


Where life policy was made payable to insured’s estate, insured’s son to whom 
insured assigned policy without consideration held entitled to proceeds thereof as 
against claim of estate, since under such policy all rights normally held by bene- 
ficiary belonged to insured and could be assigned. 

(For other cases, see Insurance, Dec. Dig. § 203.) 

Appeal from Probate Court, Middlesex County; Monahan, Judge. y 

Petition in equity by Gerard S. Chartrand against Jules P. P. Chartrand, the 
New York Life Insurance Company, and others, wherein the Insurance Company 
filed a petition for interpleader. From the decree rendered, named defendants 
appeal. 

Reversed and rendered. 

: — Nash and J. Barker, Jr., both of Boston, for appellant New York Life 
ns. s 

D. W. Casey, of Boston, for appellant Jules P. P. Chartrand. 

S. L. White, of Boston, for appellee Gerard S. Chartrand. 

Ruac, Chief Justice. 

This is a petition in equity brought in a probate court by Gerard S. Chartrand, 
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a son, an heir at law and a beneficiary of the estate of Michel A. Chartrand, who 
died testate on December 4, 1934. Its object is to establish the rights and inter- 
ests of the estate in two life insurance policies issued by the New York Life Insur- 
ance Company upon the life of the testator. G. L. (Ter. Ed.) c. 215, § 6; chapter 
230, § 5, as amended by St. 1934, c. 116. The respondents are the executors of the 
will of ‘the testator, individually and as executors, and the insurer. One of the 
policies has been eliminated from controversy by agreement of all parties. The 


issues now presented relate to a single policy of life insurance for $5,000. Those 


issues, briefly stated, are these: The petitioner asserts in his petition that the 
estate of the testator as the original beneficiary under the policy is entitled to its 
proceeds. The respondent executors assert that Jules P. P. Chartrand, one of them 
and a son of the testator, is the sole beneficiary and is entitled to the proceeds of the 
policy. The insurer filed an answer and petition for interpleader, stating that it 
has no interest in the merits of the petition but holds a specified sum of money as 
the balance due on the policy and is in doubt as to the person or persons entitled to 


that sum, and praying that it be allowed to pay that sum into court after deducting 


counsel fees, costs and expenses. The trial judge filed a report of material facts 
and entered a decree declaring that the estate of the testator was entitled to the 
proceeds of the policy and ordering the insurer to pay the same to the executors, 
making no order for payment to the insurer and interpleader of counsel fees, costs 
and expenses, but reporting his denial of a request for a ruling of s that the 
insurer was entitled to such an allowance. All the respondents Jules P. P. Chart- 
rand and the insurer appealed from the decree. 


[1] Since the evidence is not reported, the facts found by the trial judge 


must be accepted as true. Those facts are these in substance: The effective date 
of the policy was October 17, 1928. It was made payable in the event of death 
“to tle estate of said Michel A. Chartrand as beneficiary.” On November 30, 
1928, the testator assigned to his son, Jules P. P. Chartrand, one of the respondents, 
without consideration, the policy “and all dividends, benefit and advantage to be 
had or derived therefrom, subject to the conditions of said policy, and the rules 


and regulations of the Company. * * * ” There was compliance with all require- 
; ; . 2 ; : ; 
ments of the policy regarding assignments. The “estate of said Michel” remained 
unchanged as beneficiary. There was no indorsement of a change of beneficiary 
on the policy. No written notice requesting a change of beneficiary was made 
“to the Company at its Home Office accompanied by the policy for indorsement 
of the change thereon by the Company.” The assignee, Jules P. P. Chartrand, 
paid the premiums on the policy as they accrued and retained possession of the 
policy until the death of his father. Material provisions of the policy under the 


caption “Miscellaneous Benefits” are these: “Assignment—Any assignment of 


this Policy must be made in duplicate and one copy filed with the Company at its 
Home Office. The Company assumes no responsibility for the validity of any 
assignment.” “Change of Beneficiary—The Insured may from time to time change 
the beneficiary, unless otherwise provided by indorsement on this Policy or unless 
there be an existing assignment of this Policy. Every change of beneficiary must 
be made by written notice to the Company at its Home Office accompanied by 
the Policy for indorsement of the change thereon by the Company, and unless so 


indorsed the change shall not take effect. After such indorsement the change will 
relate back to and take effect as of the date the Insured signed said written 
notice of change whether the Insured be living at the time of such indorsement 
or not, but without prejudice to the Company on account of any payment made 
by it before receipt of such written notice at its Home Office. In the event of 
the death of any beneficiary before the Insured the interest of such beneficiary 


shall vest in the Insured, unless otherwise provided herein.” Under the heading 
of “Other Provisions” there is a space left on the page for any indorsements 
and above the same the following words appear: “Register of Change of Bene- 
ficiary. Note—No change of Beneficiary shall take effect unless indorsed on this 
Policy by the Company at the Home Office.” The policy does not expressly 
empower the insured to give an assignee a right superior to that of an existing 
ae who has not released his rights. 

, 3] The testator as the insured had all rights under the policy as it was 
_ It was payable to his estate upon his death. No third person was named 
as beneficiary. No one else had any interest in the policy. It does not appear 
that he had any creditors or that he was not solvent at all times. The assignment 
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of a life insurance policy and a change of beneficiary of the policy are not the 
same. An assignment is a transfer in whole or in part of the rights of the 
assignor. A change of beneficiary is the exercise of a power given to the insured 
by the terms of the policy. The assignment in the case at bar comprised the 
policy and all dividends, benefit and advantage to be had or derived therefrom. 
This form of assignment has been held to be sufficient to constitute a change of 
beneficiary when such beneficiary was a third person, unless contrary to express 
terms of the policy, Atlantic Mutual Life Ins. Co. v. Gannon, 179 Mass. 291, 60 
N. E. 933. In Goldman v. Moses, 287 Mass. 393, 191 N. E. 873, it was held that 
the interest of a third person named as beneficiary could be divested only in 
substantial compliance with the provisions of the policy. The case at bar presents 
a different situation from that disclosed in either of those decisions. No third 
person had any interest in this policy. It was payable to the estate of the insured. 
A living person has no heirs. The estate of the testator as beneficiary of the 
policy in the event of his death had not come into existence at the time of the 
assignment. There was no executor or administrator of his estate. Under such 
a policy all rights normally held by a beneficiary belonged to the insured. All 
those rights in addition to those held by him as insured were transferred to the 
assignee by the form of assignment here executed. It is common knowledge that 
in recent years large policies of insurance have been pledged by assignment to 
creditors of insured persons to secure obligations of the latter. If any third person 
is named as beneficiary, his interests are superior to those of the assignee under 


a policy like that here in suit, unless the beneficiary is changed in accordance 
with the policy. But where the insured or his estate or executors or administrators 
are beneficiaries, the act of assignment by the insured, who alone has any interest 
in the policy, constitutes a transfer of all property rights therein. The insured 
and his own estate during his life do not constitute two separate and distinct 
entities; they are a single unit of ownership. Whether instances may arise where 


the rights of creditors of the insured may be entitled to protection need not be 
determined in the case at bar. In the circumstances here disclosed there is no 


significance in the fact that the assignee gave no consideration for the assignment. 


He paid all premiums due on the policy. See Tartakin v. Stitt, 263 Mass, 274, 
277, 160 N. E. 827. The assignee succeeded to all the rights of the insured. One 


of these rights held by the insured at the time of the assignment was to receive 
the proceeds of the policy when it became payable. It is hardly accurate to say 
that the assignment constituted a change of beneficiary. All rights of the insured 
to the policy passed under the assignment. Included among those rights was that 
to collect the amount due on the policy. 


[4] The refusal of the trial judge to allow counsel fees and costs to the 


insurer as intervener presents no error of law. Commonly such allowances are 


made. The provisions of G. L. (Ter. Ed.) c. 231, § 40, are applicable only to 
actions at law. This is a proceeding in equity. Under G. L. (Ter. Ed.) c. 261, § 
13, it is provided that in suits in equity and in proceedings where no provision is 
expressly made by law “costs shall be wholly in the discretion of the court.” The 
insurer does not suggest in argument any facts which would as matter of law 


override this discretionary power. The insurer did not take the initiative in filing 


a bill of interpleader. It cannot quite be said that there was abuse of discretion 
in refusing to allow the request of the insurer. There was no error of law in 
refusing to make findings of fact touching counsel fees and costs, since these were 
wholly discretionary. 
It follows that the decree must be reversed. A new decree is to be entered - 
ordering the amount due on the policy to be paid to Jules P. P. Chartrand. 
Ordered accordingly. 


ADAMAITIS v. METROPOLITAN LIFE INS. CO. 


Supreme Judicial Court of Massachusetts. Plymouth. Sept. 8, 1936. 
3 Northeastern Reporter (2d) 833. 
1. INSURANCE. 


In action for total and permanent disability benefits under supplementary contract 


attached to life policy, application, policy and supplementary contract were to be 
construed together to determine rights of parties. 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 
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3. INSURANCE. 

In action for total and permanent disability under supplementary contract 
attached to life policy, refusal of requested ruling that entire policy was to be 
considered and that by terms of contract supplementary contract and policy 
were to be considered as a whole, and words “any occupation and performing 
any work in disability provision” were to be considered with regard to fact that 
policy insured claimant as machinist and farmer, held reversible error (G. L. 
{[Ter. Ed.] c. 175, § 24). 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

4. INSURANCE. 

Complete physical or mental incapacity of insured held not essential to “total 
disability” within supplementary contract attached to life policy providing for 
payment of benefits for “total and permanent disability” preventing insured 
from engaging in any occupation and performing any work for compensation or 
profit, it being sufficient that disability of insured was such that it prevented him 
from performing remunerative work of substantial and not merely trifling 
character (G. L. [Ter. Ed.] c. 175, § 24). 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Provision of life policy. that application containing statements about insured’s 
occupation should form part of and basis of contract held to require that supple- 
mentary contract for total and permanent disability benefits attached to policy 
be interpreted in light of such statements (G. L. [Ter. Ed.] c. 175, § 24). 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 


6. INSURANCE. . ; 
“Total disability” is relative and does not depend wholly on physical condi- 
tion, but regard must be had to insured, his age, education, experience, training, 
and capabilities. 
(For other cases, see Insurance, Dec. Dig. § 516.) 


7. INSURANCE. 

In action for disability benefits under supplementary contract attached to 
life policy, fact that insured was insured as machinist and farmer held material 
for consideration by trier of facts in determining whether insured was totally 
disabled within policy (G. L. [Ter. Ed.] c. 175, § 24). 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Lummus and Qua, JJ., dissenting. 

Appeal from Appellate Division of District Court, Southern District; 
Murphy, Judge. 

Action of contract by Charles Adamaitis against the Metropolitan Life 
Insurance Company. From an order of the Appellate Division for the Southern 
District, on a report by the trial judge, that a finding for defendant be reversed 
and finding for the plaintiff in the sum of $625 with interest be entered, the 
defendant appeals. 

Reversed. 

B. J. Killion, of Boston, for appellant. 

L. H. Miller, of Brockton, for appellee. 

FIELD, Justice. 

This action of contract was brought in the district court to recover total 
and permanent disability benefits under a supplementary contract attached to 
a life insurance policy. See G. L. (Ter. Ed.) c. 175, § 24. 

The facts that the plaintiff was insured by the defendant under a policy 
and supplementary total and permanent disability contract, which were in full 
force when the alleged disability commenced, and that the plaintiff made due 
proof of claim were admitted by the defendant. The policy and supplementary 
contract were introduced in evidence. There was evidence that they were issued 
on October 29, 1924. It appeared that the supplementary contract was attached 
to the policy and made a part thereof. This contract as described in the 
report, sets forth that “in addition to the other benefits of the policy, if the 
assured, while the policy was in full force, became totally and permanently 
disabled as the result of bodily injury or disease occurring and originating after 
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the issuance of said policy, so as to be prevented thereby from engaging in any 
occupation and performing any work for compensation or profit, the company 
would, during the continuance of such disability, waive payment of each premium 
falling due under the said policy and contract and pay to your plaintiff the 
monthly sum of twenty dollars.” 

“Attached to the policy was a photo-engraved copy of the plaintiff’s appli- 
cation for insurance which by the terms of the policy was made a part of the 
contract and the basis of the contract. To the questions, in the application in 
regard to the occupation of the assured there was the answer, in handwriting, 
that the assured was a ‘machinist and farmer.’ It stated in print that these 
were all his occupations and further stated that no change in occupation was 
contemplated and that those were his only occupations for at least within the 
last ten years. The application referred to and applied to the supplementary 
disability contract as well as to the rest of the policy.” 

The evidence tended to show that the plaintiff was permanently disabled. 
Apparently there was no controversy on this issue. The principal, if not the sole, 
controversy was whether on the evidence the plaintiff was totally disabled within 
the meaning of the supplementary contract. 

Evidence tendered to show these facts: The plaintiff, a man about fifty 
years of age, for about twenty years previous to February 25, 1930, was employed 
as a machinist at a stove manufacturing plant and “also owned a small farm 
in which he lived * * * where he did some small amount of planting in the 
hours he had free from the stove factory.” In November, 1929, “the plaintiff 
dislocated his right shoulder tearing several ligaments and paralyzing, to a large 
extent, the action of the entire right shoulder and arm and forearm.” After 
some time “he went back on the same job in that stove factory, having some one 
help him and using mostly his left arm.” On February 25, 1930, while drilling 
a hole, his “left eye was torn out entire,” and the “right eye was impaired to 
so great a degree that in his right eye he had left only a partial direct vision 
and no lateral vision either toward the left or right.” His “mind became and 
remained confused and * * * he became subject to dizzy, fainting spells which 
left him weak and shaken, and the recurrence of which became more and more 
close as time went on.” As “time went on his left arm developed less grip 
than there was in his right arm.” His “right arm and shoulder were disabled 
from the accident of November, 1929 to the date of hearing.” According to the 
testimony of the plaintiff's physician “the plaintiff’s left eye was completely 
missing, the right eye had only a very slight direct vision, the right arm was 
practically useless, the left arm had a partial motion left and the plaintiff was 
extremely nervous and neurotic.” 

With respect to the plaintiff's ability to work the evidence was a follows: He 
testified, “I ran tractor. That’s no work. I just steered tractor. My boy would 
shift plow. In all it was two hours one occassion, three hours on another. Before 
that 1 used to do it alone.” The plaintiff's physician testified that the plaintiff 
could not perform the duties of a machinist or farmer as he had heard them 
described “except for the doing of occasional acts, temporary in their nature and 
unimportant with relation to the disability.” A physician called by the defendant, 
however, testified that the plaintiff “could do work at farming. He can pitch hay, 
do hen business, lead cows, use a hoe.” 

The trial judge denied certain requests for rulings made by the plaintiff, among 
them request numbered 5, hereinafter set forth, and found for the defendant. 
There was a report to the Appellate Division. Thereafter the parties agreed 
“that an alternative verdict may be rendered,” and that in the event of a finding 
for the plaintiff it should be in the amount of $625 with interest from the date of 
the writ. The Appellate Division by its “Finding, Decision and Order” decided 
“that there was prejudicial error in the trial Court in the finding for the defendant 
and in the refusal to grant the plaintiff’s fifth request,” and ordered the entry im 
the case, “Finding of the trial court reversed and in accordance with agreement 
filed by the parties, finding for the plaintiff for $625.00 with interest from the date 
of the writ.” The defendant appealed. 


[1] 1. The denial of the plaintiff’s request numbered 5 was prejudicial error. 
The ruling requested was as follows: “The entire policy is to be taken into 
consideration in the fair and reasonable construction of its terms. By the terms 
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of the contract the Supplementary Contract and the Policy of which it forms a 
part are to be considered as a whole in the construction of the words used. The 
words ‘any occupation and performing any work—’ etc. are to be considered with 
regard to the fact that the Policy insures the claimant as a ‘Machinist and 
Farmer.’ ” 

[2] The trial judge in a case like the present performs a dual function. He 
must adopt correct rules of law for his guidance and find the facts as guided by 
these rules. And upon proper requests therefor he must state the rules of law 
adopted by him for his guidance as a trier of fact in order that the right of 
review thereof may be preserved. John Hetherington & Sons, Ltd. v. William 
Firth Co., 210 Mass. 8, 18, 19, 95 N. E. 961; Castano v. Leone, 278 Mass. 429, 431, 
180 N. E. 312. 

[3] Clearly the policy, the supplementary contract and the plaintiff's applica- 
tion for insurance were to be construed together to determine the rights of the 
parties. Paquette v. Prudential Ins. Co. of America, 193 Mass. 215, 220, 79 N. E. 
250; Larsen v. Metropolitan Life Ins. Co., 289 Mass. 573, 194 N. E. 664. Even if 
the first two sentences of the requested ruling—which stated the law correctly— 
involved only principles of law to be applied by the judge in construing the instru- 
ments, see Bascom v. Smith, 164 Mass. 61, 76, 41 N. E. 130, the third sentence, 
that “The words ‘any occupation and performing any work—’ etc. are to be con- 
sidered with regard to the fact that the Policy insures the claimant as a ‘Machin- 
ist and Farmer,’” in effect stated a rule of law for the guidance of the judge as 
trier of fact. In substance the requested ruling was that the plaintiff’s occupations 
as stated in the application were material for consideration in determining the 
issue of fact whether the plaintiff was totally and permanently disabled. 

[4-7] The requested ruling was correct. The words “totally * * * disabled,” 
as used in the supplementary contract, are expressly limited by the phrase “so as 
to be prevented thereby from engaging in any occupation and performing any work 
for compensation or profit.” Complete physical or mental incapacity of the 
insured, therefore, is not essential to his total disability within the meaning of the 
contract of insurance. It is sufficient that his disability is such that it prevents 
him from performing remunerative work of a substantial and not merely trifling 
character. Rezendes v. Prudential Ins. Co. of America, 285 Mass. 505, 510, 512, 189 
N. E. 826; Treblas v. New York Life Ins. Co. (Mass.) 196 N. E. 908; Metropolitan 
Life Ins. Co. v. Foster (C. C. A.) 67 F.(2d) 264, 267. See Mutual Benefit Life 
Ins. Co. v. Commissioner of Insurance, 271 Mass. 365, 171 N. E. 656. And the 
fact that the application, which contains statements about the plaintiff’s occupa- 
tions, ‘“‘was made a part of the contract and the basis of the contract” requires that 
the language of the contract about total disability be interpreted in the light of 
these statements. Whether or not the effect of such statements is to limit total 
disability to disability preventing performance of work within the scope of the 
occupations stated, or, more broadly, performance of work within the scope of 
those and similar occupations, has not been decided in this jurisdiction. See 
however, Rezendes v. Prudential Ins. Co. of America, 285 Mass. 505, 514, 189 N. 
E. 826. But even if we assume, in favor of the defendant, that the generality of 
the language in the supplementary contract is not limited by the statements in the 
application, and total disability means inability to perform remunerative work of 
a substantial character of any kind, the fact that the plaintiff was insured as a 
“Machinist and Farmer’ could not properly be disregarded. Total disability is 
relative. It does not depend wholly on physical condition. “Regard must be had 
to the insured, to his age, education, experience, training, and capabilities.” Duhaime 
v. Insurance Co., 86 N. H. 307, 308, 309, 167 A. 269, 270. A physical injury which 
would prevent performance of remunerative work of a substantial character by 
an insured person who had long worked only as machinist and farmer might not 
prevent performance of work of that nature by a business or professional man. 
The fact therefore, that the plaintiff was insured as a “Machinist and Farmer,” 
when on the evidence it might have been found that these were his actual occupa- 
tions, was material for consideration by the trier of fact in determining whether the 
plaintiff was totally disabled within the meaning of the insurance contract. 

Even if the requested ruling included statements of law which, though cor- 
rect, were not essential for the guidance of the judge as trier of fact, and was 
somewhat indefinite in form, it was sufficient to direct the consideration of the 





S 
k 
e 
C 
S 
x 
9 


~ 


Pwr 1 OD Ce 


Pen OD phe. OD whe 


a Se 


oT 


Life] Adamaitis v. Metropolitan Life Ins. Co. 57 


judge to a principle of law important for his guidance as trier of fact. Bergeron 
v. Forest, 233 Mass. 392, 402, 124 N. E. 74; Morey & Co., Inc. v. Sweeney, 287 
Mass, 210, 214, 191 N. E. 389, and cases cited. And it cannot be said that the 
refusal of the trial judge to rule as requested did not harm the plaintiff. The evi- 
dence in the case—except so far as the evidence of the plaintiff's injuries war- 
ranted inferences of his inability to perform other kinds of work—bore solely on 
his inability to perform the work of a machinist and farmer. The finding for 
the defendant may have been made on the ground that the evidence did not 
establish the plaintiff’s inability to perform such work. But we cannot be sure 
that this finding did not result from a failure of the trial judge to regard as 
material to the issue of total disability the fact that the plaintiff was insured as a 
“Machinist and Farmer” and to consider the evidence with that fact in mind. 

[8-11] 2. No question of the correctness of the finding for the defendant, 
except as such finding is affected by error in rulings of law, is presented by the 
report. The Appellate Division could not review findings of fact as such. G. L. 
(Ter. Ed.) c. 231, § 108; Loanes v. Gast, 216 Mass. 197, 199, 103 N. E. 473; Reid 
v. Doherty, 273 Mass. 388, 173 N. E. 516. The circumstances of this case do not 
bring it within the provisions of G. L. (Ter. Ed.) c. 231, § 125, made applicable to 
Appellate Divisions of District Courts by G. L. (Ter. Ed.) c. 231, § 110. And the 
parties in this case could not by agreement confer on the Appellate Division the 
power to review findings of fact or to make alternative findings of fact. The prej- 
udicial error of the trial judge, however, vitiated the. finding for the defendant and 
entitled the plaintiff to a new trial of the case, unless the record warrants some 
other disposition of the case under G. L. (Ter. Ed.) c. 231, § 124, either by the 
Appellate Division (see section 110) or by this court. Section 141. But, inde- 
pendent of the agreement of the parties, the record does not show “all the facts 
necessary for determining the question in dispute.” On this question the record 
state evidence and not established facts, and such evidence, though warranting a 
finding for the plaintiff, does not as matter of law require such a finding. A 
question of fact, therefore, remains to be determined. And while the agreement 
fixes the amount of damages “in the event of a finding for the plaintiff,” the further 
agreement “that an alternative verdict may be rendered” cannot rightly be inter- 
preted as an agreement that if there was prejudicial error in the trial of the case 
judgment is to be entered for the plaintiff. 

It follows that the order of the Appellate Division must be reversed and the 
case stand for hearing in the trial court. 


So ordered. 


_ Justices Lummus and Qua are unable to agree to the opinion. The requested 
ruling, the refusal of which is held error, required the judge to take into considera- 
tion the occupations of the insured as stated in the application. But by the very 
words of the policy no weight could be given to that statement of occupations, 
for the policy clearly provides for monthly payments only if the insured is so 
disabled as to be prevented from engaging in “any” occupation and performing 
“any” work for compensation or profit, without restriction. There was no error 
in refusing to consider an immaterial matter. The requested ruling appears to be 
unsound as a proposition of substantive law. 


Furthermore, the requested ruling, even if sound, need not have been given 
under our practice. It constituted the third sentence of a requested ruling pre- 
sented as a unit, the first two sentences of which, as the opinion does not deny, 
were properly refused. The rule always has been that a judge is not required to 
extract from a requested ruling, presented as a unit and as such properly refused, 
some sound fragment, and to give that. Aste v. Putnam’s Hotel Co., 247 Mass. 
147, 152, 141 N. E. 666, 31 A. L. R. 149. The doctrine of Bergeron v. Forest, 
233 Mass. 392, 402, 124 N. E. 74, relied on in the opinion, is a consequence of the 
duty of a judge to charge the jury upon important issues even without request 
(Page v. Pattee, 6 Mass. 459; Brick v. Bosworth, 162 Mass. 334, 338, 39 N. E. 
36), and should not be extended to trials without jury. “The only obligation of 
a judge in an action at law is to pass upon pertinent requests for rulings of law 
seasonably presented and to decide the case.” Davis v. Boston Elevated Railway 
Co., 235 Mass. 482, 494, 495, 126 N. E. 841, 843. 

That third sentence, moreover, if treated as a separate unit by itself, did not 
construe the policy, but related to the mental operations of the judge in performing 
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his strictly judicial function of construing the policy. It is indistinguishable from 
the first two sentences in this respect. The judge could not have been required, 
if indeed he could have been permitted, to charge a jury in the language of that 
third sentence, any more than he could have been required to state to a jury 
many other canons of construction. Consequently when he himself is substituted 
for the jury, he cannot be required in his strictly judicial capacity to lay down 
any such proposition, for even if sound it could be no guide to himself as the 
tribunal of fact. John Hetherington & Sons, Ltd. v. William Firth Co., 210 Mass. 
8, 18, 95 N. E. 961. See, also, Clarke v. Second National Bank, 177 Mass. 257, 
264, 59 N. E. 121. The tribunal of fact should be told what a written instrument 
means, not the method of reasoning by which its meaning may be determined. 
If there was error in the decision of this case by the trial judge, it was error 
of fact, with which no appellate court can concern itself in an action at law. 
Graustein v. H. P. Hood & Sons, Inc., (Mass.) 200 N. E. 14; McCaughn v. Real 
Estate Land Title & Trust Co., 297 U. S. 606, 608, 56 S. Ct. 604, 80 L. Ed—. This 


case appears to belong in the proverbial class of hard cases. 


BALLAM v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Sept. 24, 1936. 
3 Northeastern Reporter (2d) 1012. 
3. INSURANCE. 


Exception within double indemnity clause of life policy applicable to death 
“caused wholly or partly” by “bodily infirmity” or by “hernia” held not to relieve 
insurer from liability for hernia sustained “salely through violent, external and 
accidental means” and resulting in insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

Surgical operation which is proper treatment for bodily injury sustained 
“solely through violent, external and accidental means” within double indemnity 
clause of life policy does not break causal connection between such means and 
death of insured so as to bring injury within exception applicable to death caused 
“wholly or partly by surgical treatment of injury, disease, or bodily or mental 
infirmity.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. \ 

Evidence that necessary operation for hernia resulting from strain caused 
pulmonary embolism of which insured died held to support finding that opera- 
tion and resulting embolism were not within exception in double indemnity 
clause of life policy including “accident, injury, death or other loss caused wholly 
or partly by disease, or bodily, or mental infirmity,” or “by medical or surgical 
treatment thereof,” or by “hernia,” and did not break causal connection between 
hernia and death of insured. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
7. INSURANCE. 


Whether it could have been found that enlarged inguinal ring which 
allegedly existed before accident causing hernia, was not a “bodily infirmity 
within exception in double indemnity provision in life policy, or was a condition 
and not a cause of hernia, Aeld immaterial, where it could have been found that 
such ring, even if a bodily “infirmity,” was not wholly or partly a cause ot 
insured’s hernia and his death within exception, 

(For other cases, see Insurance, Dec. Dig. § 516.) 

8 INSURANCE. 

Medical testimony that insured prior to his death from pulmonary embolism 
following hernia operation had enlarged inguinal ring held insufficient to show 
“bodily infirmity” within exception to double indemnity clause in life policy, where 
such alleged bodily infirmity was not wholly or partly a cause of insured’s hernia 
and death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

9. INSURANCE. 
Death of insured from pulmonary embolism following operation for hernia 
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which developed after fall by insured who allegedly had enlarged inguinal ring 
prior to accident held not within exception of double indemnity clause of life 
policy excluding double indemnity for death caused or contributed to by bodily 
- infirmity. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Report from Superior Court, Suffolk County; Swift, Judge. 

Action of contract by Evelyn R. Ballam, administratrix of the estate of her 
husband, William H. Ballam, deceased, against the Metropolitan Life Insurance 
Company, wherein the Superior Court ordered a verdict for the defendant, and 
reported the case. 

Judgment for plaintiff. 

J. A. Herbert and D. C. Sachs, both of Boston, for plaintiff. 

B. J. Killion, of Boston, for defendant. 

FIELD, Justice. 

This is an action of contract brought by the plaintiff as administratrix of the 
estate of her husband, William H. Ballam, deceased, upon two policies of life 
insurance issued by the defendant to recover benefits arising under provisions 
therein for double indemnity in the event of the accidental death of the insured. 
The declaration contains a count on each of these policies. Such provisions of 
the policy declared on under the first count covered the death of the insured 
“suffered as a result, directly or independently of all other causes, of bodily 
injuries sustained solely through violent, external aud accidental means.” In this 
respect the language of the policy declared on in the second count is not materially 
different. Exceptions to the coverage by such provisions of the policy declared 
on in the first count include the following: “ * * * nor shall such insurance 
cover accident, injury, death or other loss caused wholly or partly by disease, 
or bodily or mental infirmity or by medical or surgical treatment thereof, or by 
hernia, ptomaine, or by bacterial infection (except only septic infection of and 
through a visible wound accidentally sustained).” Exceptions to the coverage 
by such provisions of the policy declared on in the second count include the 
following: “No Accidental Death Benefit will be paid * * * if death is caused 
or contributed to, directly or indirectly, or wholly or partially, by disease, or by 
bodily or mental infirmity.” The trial judge “directed a verdict for the defendant 
on the ground that the clauses of exception contained in the policies relieved 
the defendant of liability,” and reported his ruling to this court for determination 
on the stipulation of the parties that if the ruling was correct “judgment is to be 
entered on the verdict; otherwise judgment is to be entered for the plaintiff 
in the amount prayed for in her declaration, with interest and costs.” 

[1, 2] The only matter for our determination is the question reported, that 
is, whether as matter of law on the evidence the “clauses of exception contained 
in the policies’—material portions of which are quoted above—‘“relieved the 
defendant of liability.” Holbrook v. Young, 108 Mass. 83, 85, 87. Crowe v. Boston 
& Maine Railroad, 242 Mass. 389, 392, 393, 136 N. E. 189. Weiner v. D. A. 
Schulte, Inc., 275 Mass. 379, 384, 385, 176 N. E. 114. The case, therefore, must 
be considered on the ground that the plaintiff was entitled to recover on each 
count of the declaration unless such recovery is precluded by the clause of excep- 
tion in the policy referred to in such count. We do not stop to consider whether 
the clauses of exception in question merely explain the language of the policies 
limiting the double indemnity coverage of such policies to death resulting “directly 
or independently of all other causes” from “bodily injuries” sustained “solely 
through violent, external and accidental means,” and, consequently, leave on 
the plaintiff the burden of bringing the case within the terms of these policies 
as so explained, or, on the other hand, exclude from the general provisions for 
coverage cases which otherwise would be included within them, so that the burden 
of bringing the case within the clauses of exception rested on the defendant. See 
Nichols v. Commercial Travelers’ Eastern Accident Association, 221 Mass. 540, 
546, 109 N. E. 449, and cases cited; Leland vy. United Commercial Travelers of 
America, 233 Mass. 558, 565, 124 N. E. 517. For we are of opinion that, even 
if the burden of bringing the case within the terms of the policies as so explained 
was on the plaintiff, the verdict for the defendant was not rightly directed. 

There was evidence that on May 3, 1934, the insured, who except for a strain 
in 1931 and another in 1932, had always been in excellent physical health, while 
working in the warehouse of his employer carrying two five gallon cans of oil, 
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weighing approximately fifty pounds each, slipped and fell on an oily floor and 
suffered great pain in his right groin; that he continued to suffer such pain; 
that an ice bag was used and a truss, but the insured did not obtain relief there- 
from; and that on July 12, 1934, the insured was operated on for hernia and on 
July 22, 1934, died of pulmonary embolism. According to testimony of medical 
witnesses the operation “caused the embolism” which was “an accident of surgery” 
and “apt to set in after any operation,” the “operation was a reasonable cure 
from a medical standpoint” of the insured’s condition at the time the operation 
was performed, and “an operation was the proper cure for his trouble.” Indeed 
the surgeon who performed the operation testified that “in his opinion an opera- 
tion was the only thing that would cure Ballam’s trouble,” and that “he thought 
it was necessary to operate.” There was no evidence tending to negative the 
existence of the hernia, the operation therefor, and the death of the insured as a 
result of the embolism. 


[3-5] The provisions in the so called clause of exception in the policy declared 
on in the first count of the declaration requiring consideration are those applicable 
to death “caused wholly or partly” by “bodily * * * infirmity,” by “surgical treat- 
ment therefor” or by “hernia.” Neither the provision applicable to “bodily * * * 
infirmity” nor that applicable to “hernia” applies to a hernia sustained “solely 
through violent, external and accidental means,” and resulting in the death of 
the insured, that is, a hernia which is wholly within the line of causation between 
such means and the death “directly or independently of all other causes.” This 
conclusion is required by the decision in Freeman y. Mercantile Mutual Accident 
Association, 156 Mass. 351, at pages 352, 353, 30 N. E. 1013, 1014, 17 L. R. A. 753, 
where it was held in substance that when the death of an insured “comes through 
the medium of a disease directly induced by the injury” recovery is not precluded 
by a provision in the policy that it shall not apply “to any case in which death * * * 
occurs in consequence of disease.” See, also, Travelers’ Ins. Co. v. Murray, 16 
Colo. 296, 26 P. 774, 25 Am. St. Rep. 267; Berry v. United Commercial Travelers 
of America, 172 Iowa 429, 154 N. W. 598, L. R. A. 1916B, 617, Ann. Cas. 1918A, 
706; Schwindermann v. Great Eastern Casualty Co., 38 N. D. 584, 165 N. W. 982; 
Corsones v. Monarch Accident Ins. Co., 103 Vt. 379, 154 A. 693; Fitton v. Acci- 
dental Death Ins. Co., 17 C. B. N. S. 122. And the provision applicable to “surgical 
treatment therefor” is limited to such treatment for conditions themselves within 
the clause of exception. Furthermore, a surgical operation which is proper treat- 
ment for a bodily injury sustained “solely through violent, external and accidental 
means” does not break the causal connection between such means and the death 
of the insured. Collins v. Casualty Co. of America, 224 Mass. 327, 330, 112 N. E. 
634, L. R. A. 1916E, 1203. The case of Pitman v. Commercial Travelers’ Eastern 
Accident Association, Inc., 284 Mass. 467, 188 N. E. 241, is distinguishable since 
the surgical operation considered in that case was not treatment for a condition, 
caused by accidental means. On the evidence, therefore, it could have been found 
that the surgical operation for hernia and the resulting embolism were not within 
the clause of exception and did not break the causal connection between the hernia 
and the death of the insured if the hernia itself was not within such clause. 


[6-8] No contention is made—if indeed such a contention could be made under 
the report—that the slipping and falling of the insured did not constitute “violent, 
external and accidental means.” And evidence, which need not be recited in detail, 
tended to show that the insured had no hernia before the accident, that “the 
previous strains had cleared up,” that the accident was a “competent producing 
cause of hernia” even if there was no structural defect, and that such accident 
was the immediate cause of the hernia. It is contended, however, that the insured 
before the accident had a “bodily * * * infirmity’—an enlarged inguinal ring— 
and that the hernia and the death of the insured were “caused * * * partly” by 
such “bodily * * * infirmity.” Even if the burden of negativing such a partial 
cause of hernia was on the plaintiff it could not rightly have been ruled as matter 
of law that this burden was not sustained. The plaintiff was was not bound by 
the testimony of the medical witnesses. Morello v. Levakis (Mass.) 200 N. E. 
271. Their testimony could have been believed in part and disbelieved in part. 
Fitch v. Ingalls, 271 Mass. 121, 127, 170 N. E. 833. According to this testimony 
the hernia was a “right inguinal hernia, direct” and before the accident the right 
external inguinal ring was enlarged. There was considerable medical evidence 
of the nature of hernia and of the nature and effect of an enlarged inguinal ring. 
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There was, for example, medical testimony that such an enlarged ring is a 
“structural defect,” a “predisposition to hernia, but * * * not a hernia.” And the 
surgeon who performed the operation testified “that for all intents and purposes 
a person with an enlarged ring was a normal individual; that it is a structural 
defect similar to a person having an appendix, which at some time might crop up 
and might not,” and that “whether Ballam had enlarged ring or not * * * the 
slipping would be a cause for the injury which he found.” The surgeon also, 
after stating the difference between an indirect and a direct inguinal hernia, testified 
that “the fact that a person had an enlarged external ring would have nothing 
to do with a direct hernia.” There was, however, testimony, even from this 
surgeon, apparently in conflict with this testimony, but it might have been dis- 
believed. Whether on the evidence in this case it could have been found that the 
enlarged external ring was not a “bodily * * * infirmity” within the meaning of 
the clause of exception, or was in its nature a condition and not a cause of hernia, 
need not be decided. See, however, Freeman v. Mercantile Mutual Accident 
Association, 156 Mass. 351, 353, 30 N. E. 1013, 17 L. R. A. 753; Smith v. Travelers’ 
Ins. Co., 219 Mass. 147, 148, 106 N. E. 607, L. R. A. 1915B, 872; Collins v. Casualty 
Co. of America, 224 Mass. 327, 329, 112 N. E. 634, L. R. A. 1916E, 1203. For, 
particularly on testimony of the surgeon, it could have been found that the 
enlarged external ring, even if a “bodily * * * infirmity,” was not wholly or 
partly a cause of the insured’s hernia and his death within the meaning of the 
clause of exception. See Cheswell v. Fraternal Accident Association, 199 Mass. 
267, 270, 273, 85 N. E. 96. Compare Leland v. United Commercial Travelers of 
America, 233 Mass. 558, 563, 124 N. E. 517. And this clause of exception did 
not as matter of law on any other ground relieve the defendant from liability 
under this policy. 

[9] The only provision in the clause of exception in the policy declared on in 
the second count of the declaration requiring consideration is that applicable to 
“death * * * caused or contributed to * * * by bodily * * * infirmity.” What 
has been said of the similar provision with respect to “bodily * * * infirmity” in 
the other policy disposes of questions arising under this provision. It could not 
rightly have been ruled as matter of law that this clause of exception relieved the 
defendant from liability on this policy. 

It follows that, in accordance with the stipulation of the parties, “judgment is 
to be entered for the plaintiff in the amount prayed for in her declaration, with 
interest and costs.” 

So ordered. 


HICKS v. NATIONAL LIFE & ACCIDENT INS. CO. No. 23831. 
St. Louis Court of Appeals. Missouri. Sept. 15, 1936. 
Rehearing Denied Sept. 30, 1936. 
96 Southwestern Reporter (2d) 626. 
1. INSURANCE. 

In suit on life policies, refusing to allow insurer to introduce proof as to 
health of insured at time of issuance and delivery of policies held not error, where 
policies which were introduced by insurer, and hence which were binding on 
insurer provided that they took effect at date of issuance irrespective of whether 
insured was in sound health or not. 

(For other cases, see Insurance, Dec. Dig. § 654[2].) 

2. INSURANCE. 

In suit on life policies refusing to allow insurer, by way of defense in endeav- 
oring to plead fraudulent misrepresentations regarding insured’s health, to intro- 
duce proof as to health of insured at time of issuance and delivery of policies held 
not error where insurer failed to allege that if it had known that insured was 
suffering from heart disease it would not have issued or delivered policies. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from St. Louis Circuit Court; Arthur H. Bader, Judge. 

“Not to be published in State Reports.” 

Suit by Henry Hicks against the National Life & Accident Insurance Company 
From a judgment in favor of the plaintiff, defendant appeals. 

Affirmed. 

B. E. Hamilton, of St. Louis, for appellant. 
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Kopitsky & Kessler and Robert L. Aronson, all of St. Louis, for respondent. 

Becker, Judge. 

This is a suit on two insurance policies issued on the life of Julia Hicks, 
brought by Henry Hicks, her husband, the beneficiary named therein. The amended 
petition upon which the case was tried was in the customary form, excepting that 
the prayer for damages included vexatious delay and attorney's fees. 

Defendant in its amended answer admitted the execution of each of the 
policies sued upon, and, further answering, stated that: 

“Said policy provided that no liability is assumed by the company * * * 
unless on said date and delivery of this policy applicant was in sound health. 

“Further answering this defendant states that on the date of the policy and 
on the date of its delivery, insured Julia Hicks was not in sound health but was 
suffering with heart disease from which she died on or about the 10th day of 
December, 1932. 

“Defendant further tenders into court the sum of $9, being the amount of 
premiums collected on said policy. 

“Wherefore having fully answered, this defendant prays to be discharged with 
its costs.” 

The reply of plaintiff was conventional. 

On trial of the case verdict was returned in favor of the plaintiff for the face 
of each policy plus interest and attorney’s fees. The trial court required a 
remittitur of interest. From the resulting judgment defendant appeals. 

Defendant here on appeal assigns error in the refusal on the part of the trial 
court to allow it to introduce proof showing the condition of the health of the 
insured on the date that the policy was issued and delivered, on the ground that the 
answer did not state facts sufficient to allow this evidence to be introduced. In 
support of this contention, appelant cites Mack v. Ins. Co. (Mo. App.) 53 S.W.(2d) 
1108, and Kirk v. Ins. Co., 336 Mo. 765, 81 S.W.(2d) 333, 335. 

These cases are not in point for the reason that in the Mack Case it was 
stipulated in the policy that “no obligation is assumed by the company unless 
on the date and delivery hereof the insured is alive and in sound health,” and in 
the Kirk Case each of the policies sued on provided that “no obligation shall 
be assumed by the Company prior to the date hereof nor unless on said date 
the insured is alive and in sound health.” In the instant case the controlling 
provision provides that “no obligation is assumed by the company prior to the 
date hereof. If the insured is not alive or is not in sound health on the date 
hereof: * * * then in such case the company may, within the contestable period 
declare this policy void and the liability of the company shall be limited to the 
return of the premiums paid on the policy.” 


[1] Referring to the answer pleaded by the defendant in this case, it is at 
once apparent that the allegations of the answer are predicated upon the 
erroneous supposition that each of the policies herein sued upon contain a 
sound health condition such as was provided in the policies sued on in the 
Mack and Kirk Cases supra. However, this is not the case. Each of the policies 
in the instant case became effective on the date of the issuing of such policy 
irrespective of whether the insured on such date was in sound health or not, 
the insurer reserving the right “within the contestable period” to “declare this 
policy void,” if on the date of the policy the insured was not in sound health. In 
this situation the allegation of defendant’s amended answer that the policy pro- 
vided no liability was assumed by the company unless on the date and delivery 
thereof the applicant was in sound health, is not supported by the terms of 
the policy itself, which was introduced in evidence a which is binding upon 
defendant. 

[2] Again, if we view defendant’s amended answer as an endeavor to plead 
fraudulent misrepresentations regarding the insured’s condition of health, we 
must rule it to be insufficient in that though it alleges the insured was not in 
sound health on the date of the delivery of the policy but was suffering with 
heart disease, from which disease insured died, yet there is no allegation that 
if it had known the true facts it would not have issued its policy of insurance 
or have delivered the same. Smiley v. Ins. Co. (Mlo. App.) 52 S.W.(2d) 12; 


Simpson v. Ins. Co. (Mo. App.) 282 S. W. 454; Summers v. Met. Life Ins. Co., 
90 Mo. App. 691. 


‘= of a A >A. A. 
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In light of the provisions of each of the policies and the answer of the 
defendant set out above, it follows that the trial court properly sustained the 
objection to the introduction of any testimony on the part of defendant as to 
the state of the health of the insured on the date of the policy. 

Complaint is made the the trial court refused to permit the defendant to 
fiie an amended answer during the progress of the trial. 

[3, 4] The question of allowing amendments is one to a large degree within 
the discretion of the trial judge. The amended answer which the defendant 
requested leave to file was not to conform the pleadings to the proof, but was 
an amendment which would have changed substantially the defense of the case 
at a time when plaintiff had already fully presented and submitted his case. We 
would not be warranted in distributing the court’s action in the instant case 
under the facts as disclosed by this record. 

Nor do we find any merit in the criticism of the instruction submitted at 
the request of the plaintiff on the question of attorney’s fees. Practically the 
identical instruction has heretofore been approved by this court in Unwin v. 
Ins. Co. (Mo. App.) 43 S.W.(2d) 899. 

The judgment should be affirmed. It is so ordered. 

Hostetter, P. J., and McCullen, J., concur. ; 


HAILE v. METROPOLITAN LIFE INS. CO. No. 23343. 
St. Louis Court of Appeals. Missouri. Sept. 15, 1936. 
Rehearing Denied Sept. 30, 1936. 
96 Southwestern Reporter (2d) 628. 
4. INSURANCE. 

Testimony of fellow workman of insured as to statements made by him 
two to ten years before his employment ceased that he got weak and had 
nervous spells and “wasn’t able to do the work” held not inadmissible in action 
for disability benefits under group policy as hearsay, or as too remote in point 
of time to be material to issue. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Circuit Court, Madison County; Taylor Smith, Provisional 
Judge. 

“Not to be published in State Reports.” 

Action by John Haile against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. ; 

Fordyce, White, Mayne & Williams, of St. Louis, and Edgar & Banta, of 
Ironton, for appellant. 

L. W. Chapman, of St. Louis, and Davis & Damon, of Fredericktown, for 
respondent. 

Becker, Judge. 

This is an action by plaintiff, John Haile, to recover the total and permanent 
disability benefits provided by a policy of group insurance heretofore issued by 
defendant, Metropolitan Life Insurance Company, to St. Joseph Lead Company 
for the benefit and protection of the latter’s employees, including the employees 
of Doe Run Lead Company, one of its subsidiary corporations. Plaintiff was 
an employee of Doe Run Lead Company, and as such insured under the policy, 
until March 30, 1932, when he quit his employment, claiming to be totally and 
permanently disabled within the meaning of the policy, so as to be entitled to 
-eceive the disability benefits provided therein. 

The total and permanent disability clause of the policy provided, in sub- 
stance, that upon receipt at its home office in New York City of due proof that 
any employee, while insured under the policy and prior to his sixtieth birthday, 
had become totally and permanently disabled as the result of bodily injury or 
disease so as to be prevented thereby from engaging in any occupation and per- 
forming any work for compensation or profit, the company would waive the payment 
of further premiums as to such employee, and six months after receipt of such 
proof, and in lieu of the payment of insurance at his death, would commence to pay 
monthly installments of disability benefits computed as to number and amount upon 
the basis of the amount of insurance in force upon the life of the employee, such 
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payments to continue within the limits fixed by the policy so long as the employee 
continued to be totally and permanently disabled. 

It is a conceded fact that plaintiff was insured under the policy for the sum 
of $4,000, at which figure, in the event he became totally and permanently disabled 
while under the protection of the policy, he was entitled to receive a maximum of 
100 monthly installments of benefits of $45.67 each. 

The issue in the case was whether plaintiff had in fact become totally and 
permanently disabled within the meaning of the policy while insured thereunder 
and prior to the termination of his employment by the lead company. 

Tried to a jury in the circuit court of Madison county, a verdict was returned 
in favor of plaintiff and against defendant for the sum of $182.68, representing the 
aggregate of four monthly installments of benefits to be due from the time the 
company’s liability for payments attached up to the time of the institution of suit. 
Judgment was rendered accordingly, and defendant’s appeal to this court has fol- 
lowed in due course. 

For its first point defendant insists that it was error for the court to permit 
plaintiff's witnesses to give hearsay testimony, and to permit plaintiff and his wit- 
nesses, including his doctors, to testify to things and conditions which obtained 
from two to ten years before plaintiff’s employment ceased. 

In this connection defendant complains of certain portions of the testimony of 
witnesses John Corcoran and P. G. Keith, who had been fellow employees of 
plaintiff while in the service of the lead company. 

Corcoran testified that while working with plaintiff from 1927 to 1929, he 
noticed that the latter “got weak and had nervous spells’; that at times he would 
be absent from his work for two or three days, and on occasions for as much as 
a week at a time; and that he had heard plaintiff say “he was all in and wasn’t 
able to do the work.” 

Keith’s testimony with reference to what he had observed about plaintiff’s 
condition was of the same general import though not so remote in point of time. 
He testified that he had “noticed him several times being sickly, being weak,” and 
that “he would lean up against the wall and his hand would be shaking, and he said 
he had pains in his side and in his legs.” 

It is contended that such testimony was not only inadmissible as hearsay, but 
that it was too remote in point of time to have probative value upon the question of 
plaintiff's health at the time he quit his employment with the lead company under 
claim of total and permanent disability. 

[1-3] The rule is that expressions and statements of the plaintiff as to his 
bodily condition and pain are admissible in evidence upon the question of the 
existence of the condition or pain, if directed to present, existing conditions so as 
to be the natural and spontaneous expression of his feelings at the time. More 
over, such evidence is not objectionable as hearsay, but is admissible as original 
evidence, regardless of the character of the person to whom the statements were 
made. In other words, the statements need not in all events have been made to a 
physician for the purpose of enabling such physician to diagnose and treat the 
case, but they are none the less admissible if made to or in the hearing of a non- 
expert witness who undertakes thereafter to testify regarding them. Lindsay v. 
Kansas City, 195 Mo. 166, 93 S. W. 273; McHugh v. St. Louis Transit Co., 190 
Mo. 85, 88 S. W. 853; Singleton v. Ins. Co., 66 Mo, 63, 27 Am. Rep. 321; McMahon 
v. United Rys. Co. (Mo. App.) 203 S. W. 500; Estes v. R. R. Co., 110 Mo. App. 
725, 85 S. W. 627; Goss v. R. R. Co., 50 Mo. App. 614. 


[4, 5] It is apparent, therefore, that the testimony in question did not fall 
within the condemnation of the hearsay rule, nor was it to be rejected because too 
remote in point of time to be material to the issue on trial in this case. The deci- 
sive point to be considered is whether such statements and expressions of plaintiff 
antedated the termination of his employment for so long as not “to throw any 
light” upon his condition at the time he first made claim of a total and permanent 
disability. Singleton v. Ins. Co., supra. Clearly they did not. They constituted 
circumstantial evidence of bodily conditions which induced, led up to, and finally 
culminated in the very disability for which plaintiff now seeks to be benefited in 
this action, and were therefore competent in the case, notwithstanding the fact that 
they had been made and uttered a matter of several years before the occurrence of 
the total and permanent disability. 
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[6] The other complaint goes to the testimony of plaintiff and his physician, 
Dr. E. E. Whitesides, regarding an injury sustained by plaintiff to an organ of his 
body in 1922, which injury required the subsequent removal of the organ in 1929, 
impairing plaintiff's strength and vitality, and leaving him neurotic and nervous 
so as to interfere with his sleep at night. 

Though this bit of testimony went to a condition which had its inception ten 
years before the termination of plaintiff's employment with the lead company, it 
was nevertheless competent upon the theory just discussed in connection with the 
point made regarding the admissibility of the testimony of the witnesses Keith and 
Corcoran. The evidence showed that the condition in question had affected plain- 
tiff’s ability to work, and it was therefore competent upon the question of the 
existence of his disability, being one of the features of the case to be considered 
by the jury, along with all the other evidence adduced, upon the issue of whether 
plaintiff had sustained a case of total and permanent disability as he claimed. 

The last point made is that the court should have rebuked plaintiff’s counsel, 
and failing in this, should have declared a mistrial and discharged the jury, because 
of the alleged improper conduct of plaintiff's counsel in stating in the presence 
of the jury that a claim had been sent to defendant and that defendant had 
refused to produce it at the trial so that it might be offered in evidence. 

The incident in question occurred at that point in the course of the trial where 
plaintiff's counsel was making his showing that “due proof” of plaintiff’s disabil- 
ity had been made to defendant as required by the policy. He offered in evidence 
Plaintiff’s Exhibit No. 7, which was a letter from defendant to plaintiff under 
date of August 1, 1932, rejecting plaintiff's application for the payment to him 
of total and permanent disability benefits, and contemporaneously with his offer he 
stated that his purpose was to show that plaintiff had made claim to defendant for 
such benefits and that defendant had received the claim and had made an inves- 
tigation as to its merits. Immediately upon the making of such offer defendant’s 
counsel objected to the admission of the letter in evidence upon the ground of its 
immateriality, whereupon plaintiff’s counsel stated to the court that he regarded 
the letter as pertinent to the issues in view of the fact that although plaintiff 
had made out a claim and had sent it in to defendant, the latter had refused to 
produce the same so that it might be offered in evidence. In other words, it was 
the theory of plaintiff's counsel that defendant’s letter to plaintiff, admitting 
defendant’s receipt of his claim, was competent evidence to prove that the claim 
had been made, when defendant, which had possession of the claim, had refused 
or neglected to produce it at the trial. 

Following such statement of plaintiff’s counsel, the objection to the admission 
of the letter in evidence was overruled by the court. Defendant’s counsel there- 
upon excepted to the court’s adverse ruling, and then for the first time objected to 
the explanatory remarks of plaintiff’s counsel regarding defendant’s failure to have 
produced the claim. The court at that juncture admonished the jury to disregard 
the statement of plaintiff’s counsel, whereupon defendant’s counsel, evidently hoping 
to make the most of his opportunity asked that plaintiff’s counsel be rebuked for 
his remarks. This request was denied by the court. Defendant’s counsel then 
moved that because of the. court’s failure to have reprimanded plaintiff’s counsel a 
mistrial should be declared and the jury discharged; and it is the denial of this 
motion, following the court’s refusal to administer a reprimand to plaintiff's coun- 
sel, which is the basis of the assignment of error now brought forward for our 
review. 

Defendant argues that the effect of the statement of plaintiff's counsel was to 
lead the jury to believe that defendant was covering up something which it had no 
lawful right to conceal, and that it was thus wrongfully embarrassing plaintiff in 
his effort to prove his case. It insists that the conduct of plaintiff’s counsel was 
as reprehensible as to have asked in the jury’s presence that defendant admit that 
“due proof” had been given it, and that defendant’s rights were therefore unduly 
affected in the eyes of the jury, all to its manifest prejudice in securing a fair and 
impartial consideration of the merits of the case. 

We think that defendant attaches far too much importance to the incident. 
Immediately preceding the introduction of that portion of plaintiff’s evidence 
which was designed to show the making of “due proof,” it had been brought out 
in a colloquy between counsel that: plaintiff’s counsel had theretofore served 
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upon his adversary a notice to produce “all letters, correspondence, and docu- 
ments received by defendant from the plaintiff.” Plaintiff’s claim to defendant 
clearly fell within this category, and hence plaintiff’s counsel felt constrained to 
refer to its nonproduction, but not until after defendant’s counsel had objected 
to his use of defendant’s own letter rejecting the claim for the purpose of 
showing that the claim had in fact been sent in. 

[7] It is difficult to see how defendant could have been prejudiced by what 
occurred. From the very fact that the case was on trial the jury knew that 
plaintiff had made a claim for disability benefits, and that his claim had been 
denied by defendant. But aside from all this, the important thing is that the 
lower court, concluding that the statement of plaintiff’s counsel might have 
been objectionable, instructed the jury to disregard it (which was as far as 
defendant’s original objection had gone), and thus put the stamp of its judicial 
Gisapproval upon the statement. Having so acted, and even assuming that the 
statement had been improperly made, the further course to be pursued was a 
matter reposing in the sound discretion of the court. There is no abuse of that 
discretionary power appearing, and the court is therefore not to be convicted of 
error for having refused the subsequent requests of defendant’s counsel that 
his opponent be rebuked, and that a mistrial be declared and the jury discharged. 
Arnold y. Metropolitan Life Ins. Co. (Mo. App.) 89 S.W.(2d) 81; Huskey v. 
Metropolitan Life Ins. Co. (Mo. App.) 94 S.W.(2d) 1075; Tullock v. Metropolitan 
Life Ins. Co. (Mo. App.) 94 S.W.(2d) 1086. 

It follows that the judgment rendered by the circuit court should be 
affirmed. It is so ordered. 

Hostetter, P. J.. and McCullen, J., concur. 


ANDERSON v. METROPOLITAN LIFE INS. CO. No. 23241. 
St. Louis Court of Appeals. Missouri. Sept. 15, 1936. 
Rehearing Denied Sept. 30, 1936. 
96 Southwestern Reporter (2d) 631. 
1. INSURANCE. ; 

In action for total disability benefits under group policy, where plaintiff 
as proof of his disability testified that it made his back hurt to work, testimony 
that doing such work on an eight-hour shift would make any man’s back hurt 
held properly rejected where it appeared that plaintiff, as overseer, did not work 
steadily, and so had not been in comparable situation. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

4. INSURANCE. 

Under disability clause of group policy providing that insurer would com- 
mence to pay disability benefits six months after receipt of due proof of disabil- 
ity, making of such proof and expiration of such period held conditions precedent 
to attachment of insurer’s obligation to make payments. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

5. INSURANCE. ; . 

Denial by insurer of all liability under disability provisions of group policy 
held not waiver of requirements of due proof of disability and expiration of six 
month’s period after receipt of such proof as conditions precedent to insurer’s 
liability. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

j ae from Circuit Court, St. Francois County; Taylor Smith, Provisional 
udge. 
“Not to be published in State Reports.” 

Action by Clarence E. Anderson against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions, on condition of remittitur. 

Fordyce, White, Mayne & Williams, of St. Louis, and Oliver & Oliver, of 
Cape Girardeau, for appellant. 

Davis & Damron, of Fredericktown, and L. W. Chapman, of St. Louis, for 
respondent. 

Becker, Judge. 

This is an action for the total and permanent disability benefits provided 
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by a policy of group insurance heretofore issued by defendant, Metropolitan 
Life Insurance Company, to St. Joseph Lead Company for the benefit and pro- 
tection of the latter’s employees, of whom the plaintiff herein, Clarence E. 
Anderson, was one until he voluntarily quit his employment on March 31, 1932, 
which, incidentally, was the date as of which the provision in question was 
canceled by the company. 

The clause provided, in substance, that upon receipt at its home office in 
New York city of due proof that any employee, while insured under the policy, 
and prior to his sixtieth birthday, had become totally and permanently disabled 
as a result of bodily injury or disease so as to be prevented thereby from 
engaging in any occupation and performing any work for compensation or 
profit, the company would waive the payment of further premiums as to such 
employee, and six months after receipt of such proof, and in lieu of the payment 
of insurance at his death, would commence to pay monthly installments of 
disability benefits computed as to number and amount upon the basis of the 
amount of insurance in force upon the life of the employee, such payments to 
continue within the limits fixed by the policy so long as the employee continued 
to be totally and permanently disabled. 

It is a conceded fact that plaintiff was insured under the policy for the sum 
of $3,875, at which figure, in the event he became totally and permanently 
disabled while covered by the policy, he was entitled to receive a maximum 
of 97 monthly installments of benefits of $45.42 each. 

This case of course proceeds upon the theory that at and prior to March 
31, 1932, the date of the termination of his employment by the lead company, 
plaintiff had become both totally and permanently disabled within the meaning 
and coverage of the policy. 

Tried to a jury in the circuit court of St. Francois county, a verdict was 
returned in favor of plaintiff, and against defendant, in the sum of $545.04, which 
was the full amount sued for, and represented the aggregate of twelve monthly 
installments of benefits found to be due under the policy. Judgment was 
rendered accordingly, and defendant’s appeal to this court has followed in the 
usual course. 

There are but two points urged for our consideration, the first of which has 
to do with the court’s exclusion of certain testimony offered by defendant, and 
the admission of certain evidence on the part of plaintiff. 

[1] Included among defendant’s witnesses was one Ben Labrot, who had 
been employed by the lead company on a job being done under contract between 
plaintiff and the lead company, pursuant to which contract it was plaintiff's 
duty or prerogative to exercise a measure of superintending control over the 
men working under him. 

Labrot’s testimony was that both he and plaintiff had done the same kind 
of work on the job, which consisted of the operation of a jack hammer or rock 
drill while apparently sitting suspended in which the witness referred to as a 
trapeze. Asked whether plaintiff had ever complained to him about not being 
able to do his work, Labrot stated that he had heard him “complain with his 
back some,” but that despite his complaints plaintiff would go ahead with his 
work. He was then asked whether, after he himself had worked on one of 
those trapezes for an eight-hour shift, his own back ever hurt him. An objec- 
tion to the question was interposed by plaintiff’s counsel and sustained by the 
court, whereupon defendant’s counsel offered to prove by the witness “that 
working with a jack hammer on a trapeze on an eight-hour shift would make 
any man’s back tired and hurt.” The objection that such offer of proof was 
immaterial was again sustained by the court; exception was duly taken on 
behalf of defendant; and now the propriety of the court’s ruling is at issue on 
this appeal. 

Plaintiff had testified that it made his back hurt to do his work for the lead 
company, his theory being, not that it was the peculiar nature of the work, but 
rather that it was his own physical impairment and disease which had produced and 
resulted in the hurt. Such being the case, defendant argues that it was competent 
for it, in order to rebut the force of plaintiff’s testimony, to show that the hurt 
to plaintiff’s back had in fact resulted from the nature of his work, and that the 
effect of the work was the same on all the men doine the same character of 
work, at the same time, in the same place, and under identical conditions. 
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As a very general proposition of law it might ve well enough to say, just 
as defendant does, that evidence of what inevitably and invariably results to all 
of a group of men acting under identically the same conditions and circumstances 
in the same place and at the same time is competent to disprove the contrary claim 
of some one man of that group. However, it necessarily follows, even under 
defendant’s own statement of the rule, that if material and substantial identity 
of conditions and circumstances is not shown as between all the men, then the 
reason for the rule vanishes, and evidence as to what the consequences of the 
work might be to the others on the job becomes incompetent upon the issue of 
how the one man is affected. 

In this instance the inquiry was specifically directed to the question of the 
effect upon a man’s back of working with a jack hammer on a trapeze “on an 
eight-hour shift.” Now if it had been shown that plaintiff had customarily operated 
his jack hammer from a trapeze over the period of an eight-hour shift, there 
would undoubtedly be strong reason to claim that the evidence in question should 
have been admitted as relevant to the issue of whether it was the work or the 
disability which had produced plaintiff's discomfort. The trouble is, however, 
that the witness Labrot himself admitted that plaintiff did not work steadily 
on his trapeze, but that he would move around from place to place to oversee 
the men working there under him, and that while so engaged in supervising the 
other men on the job he himself would not be drilling. Consequently, plaintiff's 
own individual situation was not comparable to that of the men who worked 
full eight-hour shifts on the trapezes, and the testimony sought to be elicited 
from the witness regarding the experiences of those men was therefore incom- 
petent upon the merits of plaintiff’s claim, just as the lower court held. Graney 
v. Ry. Co., 140 Mo. 89, 103, 41 S. W. 246, 38 L. R. A. 633. 5 

Complaint is also directed to the admission in evidence, over defendant’s 
objection, of a report of Dr. O. E. Hensley of Herculaneum, Mo., regarding 
plaintiff's claim for disability benefits. Incidentally Dr. Hensley is the company’s 
own medical examiner, and the report in question purports on its face to be a 
“medical examiner’s report” for the company’s “disability claim division— 
permanent disability section.” It gives the date of the doctor’s examination of 
plaintiff as August 26, 1932, and it recites not only the objective signs of symptoms 
of disability which the doctor found to be present, but states the doctor’s con- 
clusion from his examination that plaintiff was both totally and permanently 
disabled. 

The objections urged against the admissibility of the report are that it was 
incompetent as hearsay, and particularly that it had not been properly identified 
in that it had not been shown to have been received at the company’s home 
office or to have been signed by any one. 

[2] None of these objections are entitled to very serious consideration. The 
report was not hearsay, but was introduced in evidence for what it was, the 
report of defendant’s own medical examiner to defendant regarding his own 
findings upon the merits of plaintiff’s claim. Whether it was offered in evidence 
upon the issue of whether plaintiff had made due proof of disability or as an 
admission against defendant’s interest is immaterial; in either event its pro- 
bative force did not depend upon the credibility of plaintiff or any of his wit- 
nesses, and the claim that it was hearsay is therefore unavailing. 

[3] The fact is that the report was admittedly furnished by defendant’s own 
counsel after plaintiff's counsel had made a demand for its production. Plaintiff 
does not claim that he ever submitted the report to defendant, but its obvious 
nature and purpose considered, the reasonable inference is that it had been 
sent to defendant by Dr. Hensley himself. It bears Dr. Hensley’s signature, and 
not only was the report supplied by defendant’s counsel, but in fact it has on its 
tace defendant’s own stamp showing that it had been received by the permanent 
disability section on August 30, 1932. Defendant’s several points regarding the 
lack of identification of the instrument are clearly without merit. 

Finally the point is made that plaintiff’s ‘instruction numbered three was 
erroneous in directing the jury, in the event they found the issues in plaintiff’s 
favor, to assess the amount of his recovery in a sum not to exceed $545.04, In 
other words, the question actually at issue is that of the amount of plaintiff’s 
recovery in the present action, assuming the existence of defendant's liability 
to him under its policy. 
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[4] The question of the interpretation to be given the very disability clause 
in question has but lately been before the court for determination on several 
different occasions, and in each case it has been construed as serving to post- 
pone the commencement of the payment of the monthly installments of benefits 
called for by the policy for a period of six months after the receipt of due proof 
of disability at the company’s home office. This is to say that by the clear and 
unambiguous language of the policy, the making by the employee of due proof 
of disability and the expiration of the waiting period of six months thereafter 
are made conditions precedent to the attaching of the obligation of the com- 
pany to begin the making of payments. Moss v. Metropolitan Life Ins. Co. 
(Mo. App.) 84 S.W.(2d) 395, cert. quashed; State ex rel. Met. Life Ins. Co. v. 
Hostetter (Mo. Sup.) 92 S.W.(2d) 122; Farmer v. Metropolitan Life Ins. Co. 
(Mo. App.) 85 S.W.(2d) 235, 236, cert. quashed; State ex rel. Met. Life Ins. Co. 
v. Hostetter (Mo. Sup.) 92 S.W.(2d) 126; Clinton v. Metropolitan Life Ins. Co. 
(Mo. App.) 94 S.W.(2d) 1080; Sapaw v. Metropolitan Life Ins. Co. (Mo. App.) 
—=—- 1082; Tullock v. Metropolitan Life Ins. Co. (Mo. App.) 94 S.W.(2d) 

[5] Plaintiff suggests, however, that this effect should not be given the 
clause in view of defendant’s denial of all liability under the policy by virtue 
of which it should be held to have waived the benefit to itself of the provision 
for due proof of disability followed by a six months’ waiting period. There is 
no merit in this contention for the reason that it is the accrual of the cause of 
action itself which is thus postponed by the disability clause of the policy, and 
not merely the insured’s right to assert his cause of action. By this we mean 
that the requirement of the policy for the making of due proof followed by the 
waiting period does not merely serve to afford the company a defense against 
the claim which it may or may not waive by a denial of liability, but it rather creates 
and sets up certain conditions precedent determinative of the time when the 
company’s liability to commence to pay arises, and short of which there is no 
such liability on its part. Clinton v. Metropolitan Life Ins. Co., supra; 
Sapaw v. Metropolitan Life Ins. Co., supra. 

In the submission of his case, plaintiff himself counts upon due proof of 
disability as of September 17, 1932. Allowing a waiting period of six months 
thereafter, defendant’s liability to begin the making of payments attached on 
March 17, 1933. Beginning with that date and continuing until October 12, 
1933, when the present suit was filed, a total of seven installments of $45.42 each 
would have fallen due, aggregating the sum of $317.94. 

Plaintiff’s instruction numbered three was therefore erroneous in that it 
directed and permitted a recovery by plaintiff which was excessive to the extent 
of $227.10. However, the error is one that may be cured by a remittitur. 

It follows, therefore, that if plaintiff will, within ten days, remit the sum 
of $227.10, the judgment of the circuit court will be reversed, and the cause 
remanded, with directions that a new judgment be entered in favor of plaintiff, 
and against defendant, in the sum of $317.94, with interest thereon at the rate 
of 6 per cent. per annum from March 9, 1934, the date of the original judgment, 
and that otherwise the judgment will be reversed and the cause remanded for 
a new trial. It is so ordered. 

Hostetter, P. J., and McCullen, J., concur. 


HOME LIFE INS. CO. v. HEINS. No. 38. 
Court of Errors and Appeals of New Jersey. Oct. 2, 1936. 


187 Atlantic Reporter 146. 
INSURANCE. 

Evidence held to support decree annulling life policies, requiring beneficiary 
to surrender them to insurer and insurer to pay beneficiary balance of premiums 
paid on policies on ground of intentional false representations as to material 
matters by insured in application for policies, 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Appeal from Court of Chancerv. 

Suit by the Home Life Insurance Company against Edith Woodell Heins. 
Decree for the complainant, and defendant appeals. 

Affirmed. 
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McDermott, Enright & Carpenter, of Jersey City, for appellant. 

De Graw, Murray & Keenan, of Newark, for respondent. 

Per Curiam. 

The appeal brings up a decree of the Court of Chancery advised by Vice 
Chancellor Buchanan, who filed conclusions which are not reported. 

The learned Vice Chancellor found that two policies of insurance issued by 
the complainant upon the life of Richard G. Heins payable to defendant were, 
as alleged in the bill of complaint, procured by said Richard G. Heins by means 
of false representations intentionally made by him in his application for said 
policies in respect to material matters, then knowing them to be untrue and 
material, and by means of suppressing and willfully failing to disclose facts con- 
cerning his condition of health which he was under obligation to disclose and 
which were then known to him, and which had they been known to complainant' 
would have resulted in its refusing to issue either of said policies, and that com- 
plainant would not have accepted the said Richard G. Heins as an insurable risk 
had it not been for said misrepresentations, failure to disclose, and suppression. 

The decree appealed from ordered that said policies be annulled and that the 
defendant surrender them to the complainant and that complainant pay to the 
defendant the balance of the premiums paid on said policies, if there be any 
remaining after deducting therefrom the taxed costs and counsel fee allowed. 

We have carefully examined the proofs and have reached the conclusion that 
the Vice Chancellor was fully justified in his findings of the essential facts of the 
case and correct in his application of the law to the facts so found. 

The decree is therefore affirmed. 

For affirmance: The Chief Justice, Justices Lloyd, Case, Bodine, Heher, and 
Perskie, and Judges, Hetfield, Dear, Wells, Wolfskeil, and Rafferty—11. 

For reversal: None. 


GERSON v. METROPOLITAN LIFE INS. CO. No. 102. 
Court of Errors and Appeals of New Jersey. Oct. 2, 1936. 
187 Atlantic Reporter 194. 
3. INSURANCE. 


In action for benefits under total and permanent disability provision of life 
policy, whether insured was suffering from permanent disability held for jury 
where one of insured’s kidneys had been removed and other was tubercular, and 
that condition was permanent, in that it could be arrested but not cured. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Supreme Court. 

Action by Simon Gerson against the Metropolitan Life Insurance Company. 
From a judgment in favor of the plaintiff, the defendant appeals. P 

Affirmed. 

Cassman & Gottlieb, of Atlantic City (Harry Cassman, of Atlantic City, of 
counsel), for appellant. r 

Harry A. Ginsburg, of Atlantic City (Isaac C. Ginsburg, of Atlantic City, of 
counsel), for respondent. i 

WoLskEIL, Judge. 

This appeal brings up for review a judgment in favor of the plaintiff against 
the defendant entered upon the verdict of a jury. The argued grounds of appeal 
are refusal to nonsuit and admission in evidence of a letter from defendant to 
plaintiff over objection of the defendant. 

Plaintiff sued to recover benefits under a total and permanent disability pro- 
vision of a life insurance policy and also to recover premiums paid during the 
period of disability which he claimed should have been waived. The defendant 
answered, admitting the issuance of the policy, but denying all other allegations 
of the complaint, including the allegation that the plaintiff had notified the 
defendant that he was totally and permanently disabled. In support of the allega- 
tion that he had notified the defendant that he was totally and permanently disabled, 
plaintiff offered in evidence a statement of claim in which was incorported his 
attending physicians’ certificate. The attending physician answers the twelfth 
question, “Yes,” that his patient, the plaintiff here, is wholly unable to engage 
in any work at the present time and that he has been so disabled since December 
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1, 1932. This is dated June 21, 1933, which is almost eight months after the 
injury complained of. The thirteenth question is: “If wholly disabled at the 
present time, please give your opinion as to whether the total disability will be 
permanent or temporary?” He answers, “Temporary.” It will be noted, however, 
that this is only his opinion. The next question is: “If total disability will not be 
permanent, approximate a date when work of any kind may be resumed,” and 
the answer is, “Four to six months,” which doubtless meant four to six months 
from the date on which this report was made by the attending physician. Plaintiff's 
evidence further disclosed that his left kidney was tubercular and was removed 
by an operation on April 18, 1933; that the right kidney was also tubercular, and 
that the condition was permanent in that it could only be arrested but not cured. 

At the close of the plaintiff's case the defendant moved for a nonsuit on the 
ground that the statement of the claim submitted by plaintiff was not due proof of 
total and permanent disability, but, on the contrary, was proof that the plaintiff 
was only temporarily disabled. The court denied the motion on condition that 
plaintiff reopen the case and introduce in evidence a letter which was exhibited by 
plaintiff's attorney during the argument on the motion, written by defendant to 
plaintiff, referring to plaintiff's claim to total and permanent disability benefits 
and requesting plaintiff to call at the office of a physician for examination. 
Accordingly, the case was reopened, and the letter received in evidence over defend- 
ant’s objection that it was immaterial and irrelevant. 

[1] There was no error in the reopening of the case by the court to permit the 
introduction of this letter. It was merely an exercise of sound discretion by the 
court. It is common practice for the presiding judge, where counsel for the 
plaintiff has omitted evidence by accident, inadvertence, or even because of a 
mistake as to the necessity for offering a particular writing or particular evidence, 
to allow the case to be reopened and additional evidence introduced in order to 
prevent a nonsuit. 26 R. C. L., 1043. 

[2, 3] The refusal to grant the motion for a nonsuit was proper because the 
court was bound to assume as true the evidence which had been presented on 
behalf of the plaintiff and to give him the benefit of all lawful deductions there- 
from. Lipschitz v. New York & N. J. Produce Corporation, 111 N. J. Law, 392, 
168 A. 390; Repasky v. Novich, 113 N. J. Law, 125, 172 A. 374; Israel v. Travelers’ 
Insurance Company, 116 N. J. Law, 154, 182 A. 840. That evidence, uncontradicted, 
would justify a finding that the plaintiff was suffering from a permanent disability 
and the letter from the defendant was both material and relevant in that it might 
reasonably be construed as an indication that the claim had been accepted as such. 

The judgment is affirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices, Lloyd, Case, Bodine, 
Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil and Rafferty—12. 

For reversal: None. 


GOLDSTEIN v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 
City Court of New York, New York County. July 7, 1936. 
289 New York Supplement 1064. 
1, INSURANCE. 


Insured was under no duty in application for life insurance, when asked 
to state whether he had been treated or consulted physician for his disorder, 
to recall ordinary visits for advice as to minor ills (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

4. INSURANCE. 

Alleged fraudulent misrepresentations of insured in obtaining policies were 
no defense to action under policies for disability, where insurer did not rely 
upon statements of insured and made thorough medical examination (Insurance 
Law, § 58.) 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

Action by Israel Goldstein against the Equitable Life Assurance Society of 


the United States. , ay 
Judgment directed for plaintiff. 
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Powers, Kaplan & Berger, of New York City (Abraham Kaplan, of New 
York City, of counsel), for plaintiff. 

Alexander & Green, of New York City (James D. Ewing, of New York 
City, of counsel), for defendant. 

La Ferra, Chief Justice. 

This is an action to recover for permanent disability benefits under policies 
“ pagprence issued by the defendant insurer to the plaintiff insured in October 
o ‘ 

The insurer concedes the disability as of April 19, 1935. It interposes 
equitable defense. They are, in substance, that the disability provisions of the 
policies are voidable because of certain false representations made by the 
insured which appear in his applications. It claims they were made to induce 
it to accept the risk; that relying upon the same it was deceived; that the 
statements were material, were willfully false, untrue, and fraudulent. Upon 
learning of this falsity, it now seeks to rescind the policies. 

The applications contain a series of questions to be answered by the 
insured in relation to his health. 

The insurer contends the insured was suffering from arteriosclerosis, from 
interstitial nephritis, numbness, and nervousness. 

It is admitted the insured complained of headaches and was given the usual 
treatment for such ailments. He undoubtedly placed confidence in the opinions 
of his diagnosticians that he was a normal and healthy person. He was advised 
to cease from too much business activity, to stop worrying about his involved 
business affairs, and was cautioned to seek rest and quiet. In other words, he 
was told to lead a normal life. The answers to the questions propounded in the 
applications were innocently made, were honest and truthful. 

The evidence demonstrates that he was in good health prior to the appear- 
ance of the symptoms of interstitial nephritis which culminated in his total 
disability. There is a break between cause and effect of this progressive disease. 
The medical history is not complete. 

[1] When he was asked to state whether he had been treated or had con- 
sulted a physician for his disorder, he was under no duty to recall ordinary 
visits for advice as to minor ills. 

In the trials of Nowak v. Brotherhood of American Yeoman, the judgments 
in favor of the plaintiffs were affirmed, 221 App. Div. 832, 224 N. Y. S. 865, but 
were reversed, 249 N. Y. 78, 162 N. E. 589. A new trial was had and special ver- 
dicts in favor of the plaintiffs were set aside by the trial judge, and it was held 
upon appeal, 226 App. Div. 123, 125, 234 N. Y. S. 426, 427, that: “The trial 
court erred in setting aside the special verdict, and in directing a general ver- 
dict for the defendant. The special verdict of the jury should be reinstated, 
and judgment should be directed for the plaintiffs in each action for the amount 
of the policy, together with interests and costs.” These determinations were 
affirmed, 252 N. Y. 465, 169 N. E. 647. See, also, Jenkins v. John Hancock 
Mutual Life Insurance Co., 257 N. Y. 289, 178 N. E. 9; Insurance Law, § 58. 

During the trial of the case at bar the court was called upon to draw many 
distinctions upon the introduction of evidence during the examination of the 
numerous witnesses called on behalf of the respective parties. 

(2, 3] It should be borne in mind that “where the subject-matter of inquiry 
is such that it may be presumed to lie within the common experience of all men 
of common education, moving in the ordinary walks of life,” such knowledge is 
admissible in evidence. However, where the inquiry is into a subject of “science 
or skill, or one of which observation and experience have given the opportunity 
and means of knowledge, which exists in reasons rather hen descriptive facts, 
and therefore cannot be intelligently communicated to others not familiar with 
the subject so as to possess them with a full understanding” of the same, com- 
mon knowledge is inadmissible and expert testimony should be adduced. Rogers 
on Expert Testimony (2d) Ed.) pp. 24-26, etc. 

[4] The insured did not rely upon the statements of the insured and caused 
a thorough medical examination to be made of him before delivery of the 
policies. 

[5] “Every kind of artifice employed by one person to deceive another has 
been defined as fraud.” Hanover on the Law of Horses (2d Ed. 1875) p. 13. | 

“While this will answer for a general definition of fraud, human ingenuity 
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has clothed it with so many guises that it is found very difficult to give a defini- 
tion which fraud will not find some means of evading; but while it is so diffi- 
cult to define what fraud is in all cases, there are certain elements readily 
pointed out which are essential to constitute legal fraud.” Id., p. 156. 

[6] “It is essential to constitute a fraud that the means used should be 
successful in deceiving; for it matters not how false the representation, or how 
ingenious the artifice used, if the party to whom they are used knows the truth, 
and sees through the devices. And where a contract is made under these cir- 
cumstances, it is plain that the inducement is something else than the fraudulent 
representations.” Id., p. 156. 

[7] “The deceit necessary to constitute a fraud may be active, as by the 
statement of falsehood; or the necessary deceit may be passive, by silence when 
it is a duty to speak. The former is usually discussed under the head of mis- 
representations, the latter under concealment.” Id., p. 157. 

[8] “Concealment of a fact is fraudulent whenever there is, on the part of 
the person concealing it, some legal or equitable obligation to divulge it. But 
this obligation must be something more than moral or honorary.” Id., p. 158. 

From the rights so created under those fundamental doctrines grow various 
zsemedies for their enforcement both in law and equity. 

Judgment is hereby directed in favor of the plaintiff for the disability bene- 
fits which have accrued to date under the policies of insurance issued to him by 
the defendant, together with interest thereon, to wit, in the sum of $2,593.25; 
interest subject to correction. New York City Court Act, § 24. 


SAMSON v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. Sept. 28, 1936. 
290 New York Supplement 161. 
1. INSURANCE. 


False representations by insured in life policy application as to health and 
attendance by physician and hospitalization within five years preceedig application 
held material to risk so that policy, issued by insurer in reliance upon such state- 
ments, was void. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

2. INSURANCE. 

Where action on life policy was commenced before expiration of period 
within which validity of policy might be contested and was discontinued by 
stipulation which provided that answer should be considered as contest of policy 
in any future action, insurer held entitled to contest policy in suit filed after period 
allowed to contest policy had expired, regardless of form of stipulation. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Action by Alma Samson against the Metropolitan Life Insurance Company. 
From an adverse judgment, the defendant appeals. 

Judgment reversed, and complaint dismissed. 

Argued before Lazansky, P. J., and Young, Carswell, Johnston, and Taylor, JJ. 

Dean Potter, of New York City, for appellant. 

Bernard J. Zincke, of Yonkers, for respondent. 

Per Curiam. 


[1, 2] In an action to recover upon an ordinary life insurance policy, tried by 
the court without a jury, judgment of the City Court of Yonkers in favor of the 
plaintiff against the defendant, for the sum of $1,595.37, damages and costs, 
reversed on the law, without costs, and complaint dismissed on the merits, without 
costs. Findings of fact and conclusions of law inconsistent with this determination 
are reversed and new findings and conclusions will be made. The undisputed 
proofs demonstrated (1) that the insured made false representations of fact as to 
disease of the heart, attendance by a physician and hospitalization within the 
preceding five years, and also as to the condition of his health and otherwise, 
which representations were material to the risk and were relied upon by the 
insurer in issuing the policy, which, by reason of such false representations, was and 
is void (Minsker v. John Hancock Mut. Life Ins. Co., 254 N. Y. 333, 339, 173 
N. E. 4, 81 A. L. R. 829; Jenkins v. John Hancock Mut. Life Ins. Co., 257 N. Y. 
289, 293, 178 N. E. 9; Anderson v. Aitna Life Ins. Co., 265 N. Y. 376, 193 N. E. 
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181); (2) that under the terms of the policy, by reason of such false representa- 
tions, there were breaches of warranty by the insured avoiding the policy. The 
insured died nine weeks after the issuance of the policy. This action was com- 
menced more than two years after the date of such issuance. Within such two- 
year period, however, the plaintiff instituted an action in the Municipal Court 
of the City of New York against the same defendant, which also within said period 
interposed the same defenses that are interposed in this action. The Municipal 
Court action was not tried. At the instance of the plaintiff therein, who is the 


plaintiff here, it was discontinued without costs by stipulation between the parties 


through their attorneys, which stipulation provided that the answer in the 
Municipal Court action should be considered as a contest of the policy in any 
future action. Regardless of the form of said stipulation, the defendant, under 
the undisputed facts, is within its rights in contesting the policy in this action. 


Romano v. Metropolitan Life Ins. Co., 271 N. Y. 288, 2 N. E.(2d) 661. Further, 
the stipulation is legally sufficient to reserve to the defendant the right to contest 


the policy herein. \ 
Settle order on notice. 


MILLS et al. v. METROPOLITAN LIFE INS. CO. No. 90. 
Supreme Court of North Carolina. Sept. 23, 1936. 


‘ 187 Southeastern Reporter 581. 
1, INSURANCE, 


Purpose of an incontestable clause in life policy is to set matters of defense, 
except nonpayment of premiums, at rest after specified time mentioned in policy. 
(For other cases, see Insurance, Dec. Dig. § 400.) 
2. INSURANCE. 
Ambiguous clauses in life policy will be construed in favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 


Where disability contracts attached to life policy had become incontestable at 
time of insured’s alleged total permanent disability, insurer held not precluded 
from showing that insured’s alleged total and permanent disability was not result 
of bodily injury or disease occurring, or originating, after issuance of policies, as 


required for recovery under disability contracts, 


(For other cases, see Insurance, Dec. Dig. § 400.) 
4. INSURANCE. 


Z Insurer may contend for limitation of caverage clause in life policy, although 
it cannot contest policy’s validity because of incontestable clause. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Superior Court, Buncombe County; McElroy, Judge. 


Action by Isaac Mills and others against the Metropolitan Life Insurance Com- 
pany. From an adverse judgment, the defendant appeals. 

New trial. 

Civil action to recover on total and permanent disability clauses in supplemental 
contracts attached to and made parts of two life insurance policies. 


Upon the payment of the first annual premiums, the defendant, on June 24, 1925, 


issued to the plaintiff two $5,000 life insurance policies with riders of supple- 
mental contracts attached, each providing for disability benefits in case of total and 
permanent disability, “as a result of bodily injury or disease occurring and origin- 
ating after the issuance of said policy.” 

On the face of each policy is an incontestable clause in the following language : 
“3. Incontestability:—This Policy shall be incontestable after it has been in force 
for a period of two years from its date of issue, except for non-payment of pre- 
miums, and except as to provisions and conditions relating to benefits in the event 
of total and permanent disability, and those granting additional insurance specifically 
against death by accident, contained in any supplementary contract attached to, and 
made part of, this Policy.” 

Each rider or supplemental contract contains the following: “The provision of 
the said Policy as to incontestability shall apply hereto, but shall not preclude the 
Company from requiring as a condition to recovery hereunder, due proof of such 
total and permanent disability as entitles him to the benefits hereof.” 
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During the summer of 1927, plaintiff made claim for total and permanent 
disability benefits under the policies above mentioned, which was allowed by the 
defendant up to and including the month of August, 1932, when defendant notified 
plaintiff that no further payments would be made, contending that proof of claim 
was based upon false and fraudulent statements, which defendant had relied upon 
to its mnjury. 

This suit was instituted September 15, 1934, to recover alleged disability benefits 
accruing since August, 1932, under the supplemental contracts attached to the polic- 
1e$ in suit. 

Denial of liability interposed by the defendant upon the ground that plaintiff's 
disability was not the result of bodily injury or disease “occurring and originating 
after the issuance of said polices”; and counterclaim pleaded for amount of bene- 
fits already paid. 

The defendant was not allowed to show its alleged defense and counterclaim 
because of the incontestable clauses contained in the policies, Exception. 


Verdict and judgment for plaintiff, from which defendant appeals, assigning 
errors, 

Harkins, Van Winkle & Walton, of Asheville, for appellant. 

Joseph A. Patla and Johnston & Horner, all of Asheville, for appellees. 

Stacy, Chief Justice. 

Do the incontestable clauses in the policies in suit preclude the defendant from 
showing that plaintiff's original claim for disability benefits was grounded on false 


and fraudulent statements, as alleged, and that a céntinuation of said claim—the 
gravamen of plaintiff’s present complaint—does not fall within the terms of the 
supplemental agreements? ‘This calls for an analysis and construction of the con- 
tracts. 

[1] With respect to the original policies, there are numerous decisions to the 


effect that an incontestable clause cuts off all defenses except those allowed eo 


nomine in the clause itself. American Trust Co, v. Ins. Co., 173 N. C. 558, 92 S. E. 


706. Specifically, it has been held that an incontestable clause covers the defense of 


alleged bad health of the insured at the time of the delivery of the policy, as well 
as that of false and fraudulent statements alleged to have been made by the 
insured in his application and incorporated in the policy. _Wamboldt v. Ins. Co., 


191 N. C. 32, 131 S, E. 395, 45 A. L. R. 1360 ; Hardy v. Ins. Co., 180, 104 S. E. 
166. The purpose of an incontestable clause is to set these matters at rest after the 


specified time mentioned therein. Mauney v. Ins. Co. 200 N. C. 499, 503, 184 
S. E. 82. 

[2] It will be observed that the instant clauses contain exceptions “as to pro- 
visions and conditions relating to benefits in the event of total and permanent disa- 
bility.” If these exceptions stood alone, the decision in Smith v. Ins. Co., 209 N. <n. 
504, 184 S. E. 21, would perhaps afford the defendant some comfort. But the incon- 


testable clauses are brought forward by specific references and made parts of the 


supplemental contracts. Hence, to say the supplemental contracts are excepted 
from the incontestable clauses, while said clauses are specifically incorporated in 
the supplemental contracts, seems somewhat inconsistent. At any rate, the refer- 
ences are sufficiently uncertain in meaning to create an ambiguity. In this situation, 
the general rule is to adopt the construction more favorable to the insured (Under- 


wood y. Ins. Co., 185 N. C. 538, 117 S, E. 790; First Nat. Bank v, Hartford F. Ins. 
Co., 95 U. §. 673, 24 L. Ed. 563), which, in the instant case, would cut off the 


defense of alleged bad health of the insured at the time of the delivery of the 
policies, and also that of false and fraudulent statements alleged to have been made 
as inducements to delivery. The holding in Smith’s Case, therefore, may be put 
aside as inapposite. 

[3] With the view just expressed, the defendant says it has no quarrel. It is 
not contesting the validity of its contracts. Its contention is, that plaintiff's claim is 
a spurious one, and that it is not covered by the terms of the contracts, but express- 
ly excluded thereby. The provisions in the supplemental contracts, making the 
incontestable clauses applicable thereto, do not preclude the defendant from requir- 
ing, as a condition to recovery thereunder, “due proof of such total and permanent 
disability as entitles him (plaintiff) to the benefits hereof.” 


[4] We are aware of no decision which would deny to a defendant the right to 


dispute the genuineness of plaintiff’s claim, or to controvert the question of liability 
under its contracts. Jolley v. Ins. Co., 199 N. C. 269, 154 S. E. 400; Scarborough 
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v. Ins. Co., 171 N. C. 353, 88 S. E. 482, L. R. A. 1918A, 896, Ann. Cas. 1917D, 1181. 
To contend for a limitation of the coverage clause in a policy of insurance is not to 
contest its validity. Reinhardt v. Ins. Co., 201 N. C. 785, 161 S. E. 528; Gilmore v. 
Ins. Co., 199 N. C. 632, 155 S. E. 566. This is all the defendant seeks to do in the 
instant case. Its defense is, that plaintiff’s disability was not, and is not, the result 
of bodily injury or disease “occurring and originating after the issuance of said 
olicies.” Denial of coverage ought not to be confused with the defense of inval- 
idity. Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 449, 169 N. E. 642. The 
defendant is entitled to be heard on the issue of coverage and the genuineness of 
plaintiff’s claim. 
New trial. 


BLANKENSHIP v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. No. 17. 
Supreme Court of North Carolina. Sept. 23, 1936. 
187 Southeastern Reporter 590. 
2. INSURANCE. 

In action on disability provision of group policy certificate by employee who 
was forced to cease working because of brain tumor, and who earned less than 
$150 during 4% years thereafter, whether employee was totally and permanently 
disabled when he ceased working held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Superior Court, Haywood County; Oglesby, Judge. 

Action by Andrew J. Blankenship against the Equitable Life Assurance 
Society of the United States. From a judgment for plaintiff, defendant appeals. 

No error. 

Du Bose & Orr, of Asheville, for appellant. 

Chester A. Cogburn, of Canton, and Smathers, Martin & McCoy, of Asheville, 
for appellee. 

Per Curiam. 

This is an action to recover for total and permanent disability upon a certificate 
issued to the plaintiff, as an employee of the Champion Fibre Company, to which 
the defendant had issued a group life, health, and accident insurance policy. 

The defendant admitted that the group policy and certificate were in effect on 
and before June 16, 1932, the date plaintiff ceased to work for the fibre company, 
but denied that the plaintiff was totally and permanently disabled at that time, as 
contemplated by the policy and certificate, and on appeal contends that its demurrer 
to the evidence and motion for judgment of nonsuit should have been sustained. 

The defendant contends that this case is governed by Thigpen v. Insurance Com- 
pany, 204 N. C. 551, 168 S. E. 845; Boozer v. Assurance Society, 206 N. C. 848, 175 
S. E. 175, and similar cases. The plaintiff contends that the case falls within the 
principle enunciated in Smith v. Assurance Society, 205 N. C. 387, 171 S. E. 346, 
and Fore v. Assurance Society, 209 N. C. 548, 184 S. E. 1, and cases there cited. 

The evidence tended to show that the plaintiff began work for the Champion 
Fibre Company on December 1, 1931, and in December, 1931, he failed to work for 
several weeks on account of illness, but resumed work and continued it until the 
16th of June, 1932, when he suffered a serious attack with his head and was forced 
to quit work; that he was unconscious for several days and was treated by a 
physician; that in 1934 for a month or two plaintiff worked on a PWA improve- 
ment project at Morning Star School House, and in February, 1935, he worked 
awhile repairing sanitary privies, and later worked in a cannery project of the 
PWA at Waynesville; that while working at the Morning Star School House the 
plaintiff was assigned to light work using a small rake, but was sick off and on, 
and ofttimes had to lie down to prevent an attack with his head; that while working 
on the privies plaintiff used a saw and hammer, and later, because he could not do 
physical work without becoming ill, was put in charge of the crew and did a little 
work supervising the laying of a pipe line in West Canton; that the work he 
did at the cannery was carrying meat in a dish pan from one table to another, 
and that while performing this work he was taken with a severe attack with his 
head and was in the hospital several oo, and when he went back to the cannery 
he was put to work stamping with a rubber stamp labels which went on the canned 
meat. The evidence further tended to show that plaintiff tended a few acres of 
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land at different times during 1932, 1933, 1934, and 1935, where his son and some 
hired help did the work, except some little plowing for an hour or two a day, which 
plaintiff undertook to do; and that the plaintiff was also the deputy sheriff of Hay- 
wood county, upon a fee basis without salary, for a year or two prior to the trial 
of this case, and has served a few civil papers, arrested one or two men, and 
had assisted other deputies in raiding one or two illicit liquor distilleries; that dur- 
ing the whole period of time from June 16, 1932, when the plaintiff ceased to work 
for the Champion Fibre Company to January 6, 1936, the time of the trial of this 
case, the plaintiff had earned less than $150, and that while he worked for the fibre 
company prior to June 16, 1932, ‘he earned $1,000 per year; that on June 16, 1932, 
and since that time plaintiff has suffered from a cyst or tumor of the brain. 

[1, 2] We think, and so hold, that the evidence, when considered in the light 
most favorable to the plaintiff as it must be on a motion for nonsuit, justified the 
inference that the plaintiff was on June 16, 1932, “totally and permanently disabled 
by bodily injury or disease so as presumably to be thereby continuously prevented 
for life from engaging in any occupation or performing any work for compensation 
of financial value,” and for that reason the issue in the language of the certificate 
issued to the plaintiff by the defendant was properly submitted to the jury. 

We have examined the exceptions to the evidence and to the failure to instruct 
the jury as requested and find them without merit. 

The jury having answered the issue in favor of the plaintiff, the judgment 
based upon the verdict must be affirmed. 

No error. 


JOHN HANCOCK MUT. LIFE INS. CO. v. SNYDER. 
Court of Appeals of Ohio, Lorain County. Nov. 15, 1935. 
3 Northeastern Reporter (2d) 898. 
1. INSURANCE. Me beatkinc. 
Ambiguity in life policy written by insurer will be resolved against insurer, 
especially where various judicial constructions have been placed on language in 
question before policy was written. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Life policy remains in force until abandoned, reduced to judgment, or per- 
formed, and is not terminated merely by death of insured. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE. 
Under life policy containing provision that policy shall be incontestable by 
insurer after two years without reference to effect of death of insured before 


expiration of two-year period, death of insured held not to affect running of 
contestable period (Gen. Code, § 9420, subd. 3). 


(For other cases, see Insurance, Dec. Dig. § 400.) 


4. INSURANCE. 

Right of “contest” which insurer has under life policy before beginning of 
incontestability held to contemplate some affirmative or defensive action in 
court, wherein insurer and insured or his representatives or beneficiaries are 
parties (Gen. Code, § 9420, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Under life policy providing that policy should be incontestable after it had 
been in force for two years from date of issue except for nonpayment of 
premiums, insurer held precluded from setting up fraud of insured in procuring 
policy in action on policy commenced subsequent to expiration of contestable 
period, nothwithstandin ne 3p that insured died before expiration of such period 
(Gen. Code, § 9420, sub 


(For other cases, see Baila Dec. Dig. § 400.) 


6. INSURANCE. ai : ‘ 3 
In case of conflict between provision of life policy and statute, provision 
most favorable to insured or those claiming under him will govern. 


(For other cases, see Insurance, Dec. Dig. §152[3].) 
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7. INSURANCE. 

Statutory provision that insurer is estopped from defending on ground other 
than fraud after receipt of three annual premiums on life policy held not to 
affect contestability of policy under incontestable provisions of policy and statute 
(Gen. Code, §§ 9392, 9420, subd. 3). 


(For other cases, see Insurance, Dec. Dig. § 400.) 
Syllabus by the Court. 

1. Where a life insurance contract is written by the insurer, courts will 
resolve any ambiguity therein against the insurer; and that is especially so 
where various judicial constructions had been placed upon the language in ques- 
tion before the contract under consideration was written. 

2. A contract of life insurance remains in force until it is abandoned, 
reduced to judgment, or performed; it is not terminated merely by the death of 
the insured. 

3. Where a policy of life insurance contains, among other things, a provi- 
sion that the aie shall be incontestable by the insurer after a certain time 
and is silent, as are also the statutes, as to any effect the death of the insured 
before that time should have on the running of the contestable period, such 
death of the insured does not affect the running of the contestable period. 

4. The right of “contest” of a life insurance contract which the insurer has 
before the beginning of “incontestability,” contemplates some affirmative or 
defensive action in court, wherein the insurer, and the insured or his representa- 
tives or beneficiaries, are parties. 

5. Where there is a conflict between a provision of a life insurance contract 
and a statute, the one most favorable to the insured or those claiming under him 
will govern. 

Funk, P. J., dissenting. 

Action by one Snyder against the John Hancock Mutual Life Insurance Com- 
pany. en for plaintiff, and defendant brings error—T[Editorial Statement.] 

Affirmed. 

G. A. Resek, of Lorain, and Wilbur E. Benoy, of Columbus, for plaintiff in 
error. 

Glitsch, Stack & Moon, of Lorain, for defendant in error. 

STEVENS, Judge. 

Error is prosecuted to this court from the court of common pleas of Lorain 
county, where the positions of the parties were the reverse of those now occupied 
by them. Reference will be made to the parties as they appeared in the trial 
court. 

Plaintiff is the widow of Franklin E. Snyder, deceased, and, during the lifetime 
of said decedent, was named as a beneficiary in a life insurance policy in the 
principal sum of $5,000, issued by defendant upon the life of decedent. 

The policy was executed and delivered by defendant to decedent upon October 
28, 1931, and the required premium payments were made by decedent up to the 
time of his death on May 7, 1933. 

Thereafter, proof of death and proof of claim were duly filed by plaintiff with 
defendant, and on July 29, 1933, defendant offered to return the premiums paid, 
demanded the return of the policy, and refused to pay the face of the policy. 

Nothing further was done by the parties until plaintiff filed her petition against 
defendant on November 20, 1933. 

To that petition an amended answer was filed by defendant, wherein, as a 
second defense, fraud upon the part of the insured in the answering of questions 
contained in the application for insurance was alleged, and a cross-petition was also 
filed at that time, seeking the cancellation of the insurance contract on the groud 
of fraud. 

Plaintiff demurred to said second defense, for the reason that the facts stated 
therein did not constitute a legal defense to plaintiff's cause of action, and a 
demurrer was also interposed to the cross-petition of defendant, upon the ground 
~_ = facts stated therein did not constitute a valid cause of action against 
plainitft. 

The demurrers were sustained by the trial court, and the cause went to trial 
upon thé issues created by the petition and the first defense contained in the 
answer. 
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Trial to the court, a jury having been expressly waived, resulted in a judg- 
ment in favor of plaintiff for the full amount sought to be recovered. 

The case squarely presents the question as to whether fraud of the insured in 
obtaining a policy, excepting from consideration such fraud as renders the policy 
void ab initio, may be utilized by the insurer as a basis for a defense, or for 
affirmative action seeking a cancellation of the policy, after the expiration of the 
contestable period, where the insured has died prior to the expiration of that 
period. 

The contestable period herein was two years from the date of issue of the 
policy. The insured died within that period, and action to recover upon the policy 
was brought by the beneficiary after the expiration of said period; no action was 
brought by defendant to cancel said policy within said two-year period, nor was any 
defense of fraud interposed by defendant during said period in any litigation con- 
cerning said policy. 

The policy contained the following with reference to incontestability: “This 
policy shall be incontestable after it has been in force for two years from its date 
of issue, except for nonpayment of premium * * * .” 

Section 9420, General Code, provides as follows: 

“No policy of life insurance in form other than as provided in sections 9412 
to 9417, both inclusive, shall be issued or delivered in this state or be issued by a 
life insurance company organized under the laws of this state unless the same shail 
contain the following provisions: * * * 

“(3) A provision that the policy and the application therefor, a copy of which 
must be endorsed thereon, shall constitute the entire contract between the parties 
and shall be incontestable after two years from its date, except for non-payment of 
premiums and except for violations of the conditions of the policy relating to naval 
and military service in time of war.” 

It will be observed that the incontestability clause of the policy, and of the 
statute, supra, do not contain the same wording, the policy containing the wordd 
“in force,” which words do not appear in the statute. 

Cases involving an interpretation of the wording used in the incontestability 
provision af the instant policy have been before many courts of last resort in the 
several states of this country, with a contrariety of holdings. See 31 A. L. R. 108, 
annotation. 

[1] Such situation requires the application by this court of the rule of con- 
struction announced by the Supreme Court of Ohio in Geo. H. Olmsted & Co. v. 
Metropolitan Life Ins. Co., 118 Ohio St. 421, 161 N. E. 276, wherein the syllabus 
reads : \ 

“1. Where the language of a clause used in an insurance contract is such that 
courts of numerous jurisdictions have found it necessary to construe it and in 
such construction have arrived at conflicting conclusions as to the correct meaning, 
intent and effect thereof, the question whether such clause is ambiguous ceases to 
be an open one. 

“2. The rule that ambiguous language is to be construed most strongly against 
the party selecting the language and most favorably toward the party sought to be 
charged, is especially applicable to contracts executed subsequently to such con- 
flicting judicial constructions.” 

[2] If the defendant company had used the words “in, force for two years 
during the lifetime of the insured,” it would have rendered its policy free from 
ambiguity. This it did not do, however. It omitted the words “during the life- 
time of the insured,” and thus subjected its policy to two possible constructions. 
As was said by the court in Kocak v. Metropolitan Life Ins. Co., 237 App. Div. 780, 
at page 784, 263 N. Y. S. 283, at page 287: 

“The policy is the craftsmanship of the company, and any ambiguity therein 
must be construed against the company. * * * 

“The contention that the policy is not in force after the death of the deceased, 
as it seems to us, cannot be sustained. We believe such a doctrine to be opposed 
to the fundamental principles upon which a contract rests. When the insured has 
met the terms of his contract up until the time of his death, only part performance 
may be claimed. There still remains proof of death to be submitted in behalf of 
the beneficiaries, and payment to be made by the company. A contract remains 
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in force until it is abandoned, reduced to judgment, or performed according to its 
terms.” 

[3] In this case the contract was neither abandoned, reduced to judgment, nor 
performed according to its terms, nor was the contract even in the process of 
litigation, during the period of incontestability, and we conclude that such contract 
remained “in force” after the death of the insured, and that the running of the 
contestable period was not affected by the death of the insured. 

There was nothing in the circumstances attendant upon the procurement of 
this contract which militated against established public policy. The most that 
could be claimed (and this was admitted for the purposes of the demurrers) was 
that the insured perpetrated a fraud upon the company when he failed to correctly 
and honestly answer the questions in the application for insurance. 

It is our understanding that the very purpose of the contestable period is to give 
the insurer an opportunity to make inquiry into the question of whether or not 
fraud or misrepresentation on the part of the insured was present in the obtaining 
of the contract, and we further understand that if such conclusion was not reached 
and acted upon by the insurer within the contestable period, the insurer could not 
thereafter be permitted to defend an action upon the policy upon any ground other 
than as specified in the incontestable clause of the contract, except for such fraud as 
rendered the contract void ab initio. 

“1. Insurance.—Insured’s death does not affect running of contestable period 
fixed by life insurance policy. 

“2. Insurance.—When insured dies within contestable period fixed by life insur- 
ance policy, on which no action is instituted within such period, insurer must 
contest policy by court proceedings before expiration of such period to terminate 
running thereof. 

“3. Insurance.—Defense of fraud and misrepresentation in application for life 
insurance policy sued on is unavailable to insurer after expiration of contestable 
period fixed thereby.” Henderson v. Life Ins. Co. of Virginia, 176 S. C. 100, 179 S. 
E. 680. See, also, New York Life Ins. Co. v. Seymour (C. C. A.) 45 F.(2d) 47, 
73 A. L. R. 1523; Mutual Life Ins. Co. of N. Y. v. Hurni Packing Co., 263 U. S. 
167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. 


[4] The action by the insurance company necessary to constitute a contest of 
the policy means some affirmative or defensive action taken in court to which the 
insurer and the insured or his representatives or beneficiaries are ‘parties. This is 
in accordance with the great weight of authority on the question of what con- 
stitutes a contest within the meaning of an incontestable clause in an insurace 
policy. See annoation in 64 A. L. R. 959. See, also, Killian v. Metropolitan Life 
Ins. Co., 251 N. Y. 44, 166 N. E. 798, 64 A. L. R. 956, wherein paragraph 4 of the 
syllabus reads: “4. A contention that a definitive notice of rejection, without more, 
will make out'a contest within the meaning of the policy cannot be sustained. A 
contest begins when the insurer avoids, or seeks to avoid, the obligation of the 
contract by action or defense. If the insured or the beneficiary is plaintiff, suing 
to declare the policy in force or to recover money due, the contest takes its start, 
when the insurer serves an answer disclaiming liability. If insured and beneficiary 
hold back, preferring to wait till the time for contest has expired, the point of 
beginning is the time when the insurer sues in equity to declare the policy 
annulled.” 

The circumstances herein do not, in our opinion, constitute such a situation as 
rendered the contract of insurance void ab initio, but rather one where the contract 
was voidable at the option of the insurer, if it acted to avoid the contract within 
the period specified by the terms of the contract itself. 

[5] No action to cancel or contest this contract having been instituted by the 
insurer within the contestable period, and the admitted fraud not being of such a 
character as to render the contract void from its inception, we hold that the insurer 
was precluded from setting up the fraud of the insured in an action upon the policy 
commenced subsequent to the expiration of the contestable period. The demurrers 
were therefore rightfully sustained. 

[6] This conclusion is also warranted by another consideration. 


; Under the insurance laws of this state, sections 9412 to 9417, General. Code, 
this insurer was authorized to issue policies containing standard form provisions, 
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and if it did not choose to issue such policies, it might :ssue policie sl dw liven formity 
to the provisions of Section 9420, General Code. iB Od.clé ft u 

Under section 9412, General Code, the standard form prescribed ‘provides that) 
the policy “shall be incontestable from its date, except for ee wot 
premiums and except as otherwise provided” in the policy. 

If a standard form of policy is not issued, it is provided by séotion' 9420, 
General Code, that the policy shall contain an incontestable provisiort ‘bs follows 

“Shall be incontestable after two years from its date, except for non-payment! of 
premiums and except for violations of the conditions of the policy Trelatifig¢? to 
naval and military service in time of war.” 

Defendant chose not to use the standard form policy, but instead adopted # 
policy different, in so far as the incontestability clause was concerned, from, the 
provisions of section 9420, General Code. 

We hold that the provisions of section 9420, General Code, must be read‘ tito 
the policy in question, and that the statutory provisions are controlling, even 
where opposed to the express provisions of the policy, unless the policy provisions’ 
are more favorable to the insured than are the statutory requirements. American 
Nat. Ins. Co. v. Welsh (Tex. Com. App.) 22 S.W.(2d) 1063; Queen Insurance 
Co. v. Leslie, 47 Ohio St. 409, 24 N. E. 1072, 9 L. R. A. 45; 9 Ohio Jurisprudence, 
Contracts, 416 section 189. 

[7] We further hold that section 9392, General Code, has no application to the 
facts herein, and does not in any way affect the construction we have placed upon 
section 9420, proviso “(3),” supra. 

The judgment will be affirmed. 

Judgment affirmed. 

Washburn, J., concurs. 

Funk, P. J., dissents. 


BARTNIK v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Supreme Court of Oregon. Sept. 22, 1936. 
60 Pacific Reporter (2d) 943. 
2. INSURANCE. 

Evidence that insurer’s local agent had authority to accept payment of 
premium on life policy after policy had lapsed for non-payment of premium 
eeld insufficient as against a motion for nonsuit. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

In Banc. 

Appeal from Circuit Court, Linn County; L. H. McMahan, Judge. 

Action by Mrs. Francis A. Bartnik against the Mutual Life Insurance Com- 
pany of New York. From an adverse judgment, the defendant appeals. 

Judgment reversed, and action dismissed. 

Ralph H. King, of Portland (McCamant, Thompson & King, of Portland, 
on the brief), for appellant. 

Mark V. Weatherford, of Albany, and N. M. Newport of Lebanon, for 
respondent. 

BELT, Justice. 

This is an action to recover upon an insurance policy issued by the defend- 
ant, the Mutual Life Insurance Company of New York, upon the life of Leonard 

Bartnik. At the conclusion of plaintiff’s case in chief, the defendant moved 
Soe a nonsuit, and, upon denial of such motion, each party moved for a directed 
verdict. The trial court allowed plaintiff’s motion and entered judgment in 
accordance therewith. From such judgment the defendant appeals. 

The vital question is whether the evidence tends to support the judgment. 
A brief statement of the facts will suffice. 

The first quarterly premium of $8.83 was paid at the time of the delivery 
of the policy by the defendant’s agent, E. B. Carey. The second quarterly pa - 
ment under the terms of the policy was due on the 15th day of August, 034 
but with a provision of 31 days’ grace. This second quarterly payment was not 
made at the due date nor within the 31 days thereafter. The policy therefore 
lapsed on September 15, 1934. 

On September 18, 1934, Bartnik gave the agent E. B. Carey the following 
order on his employer Rupert E. Stewart, in payment of the premium due: 
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“Please deduct out of my wages earned in the month of September, 1934, the 
sum of $15.60 and pay same to the Massachusetts Bonding & Insurance Com- 
pany of Boston, Massachusetts, or its authorized solicitor, E. B. Carey.” The 
Massachusetts Bonding & Insurance Company had issued an accident policy on 
Leonard J. Bartnik through its agent, E. B. Carey. It is the contention of the 
plaintiff that the order covered the premiums due on both policies. On the 
same day that the order was given, the employer, Rupert E. Stewart, gave the 
agent Carey a check for $7.50 and agreed to pay the balance of the amount 
specified in the order on the following Saturday. There is evidence, received 
cver the objection of the defendant, that, at the time the order was given, the 
agent Carey told Bartnik his insurance was paid in full. 

On October 9, 1934, the insured sustained accidental injuries resulting in 
his death on the same day. On the following day, October 10, 1934, the agent 
Carey called at the home of Stewart and the latter’s wife gave him $8.10 to pa 
the balance due on the order. About three days thereafter, Carey returned suc 
money to Stewart stating that the “company wouldn’t allow him to keep it.” 

Did Carey, the agent, have real or apparent authority to reinstate this policy. 
after it had lapsed for nonpayment of the premium? The policy explicitly pro- 
vides that it “shall immediately cease and become void” if premiums are not paid 
before the end of the days of grace. It also provides therein that no agent 
except the president, vice president or secretary of the company has the author- 
ity to extend the time for payment of a premium or to “waive any lapse or 
forfeiture.” 

The insured was bound to know the terms of his policy. It is the conten- 
tion of the plaintiff beneficiary, however, that, regardless of the limitation of 
the agent’s authority as provided in the policy, the insurance company through 
its course of dealing, held its soliciting agent out as having authority to so act, 
and that it should be estopped to assert the contrary. 

[1] Plaintiff's case is based largely upon the alleged statements of the 
defendant company’s agent, Carey. It is fundamental that the acts or declara- 
tions of an agent are not competent to prove agency or the scope of the agent’s 
authority. Ramsey v. Wellington Company, 114 Or. 355, 235 P. 297, and cases 
therein cited. 

[2] There is no evidence tending to show that the defendant insurance com- 
pany had any knowledge of the acts or declarations of its soliciting agent relied 
upon by plaintiff to show a waiver of the forfeiture clause of the policy. Neither 
does the evidence tend to show any ratification of an unauthorized act. The 
evidence does not show that the defendant accepted payment of the premium in 
question. It does show, however, that the agent returned the money because the 
company would not allow him to keep it. The record fails to disclose any case 
wherein the company ever acquiesed in the act of its agent Carey in accepting 
payment of a premium after the policy had lapsed. 

As an abstract proposition, we agree with the legal theory of counsel for 
respondent that an insurance company may by its conduct or course of dealin 
be estopped to rely upon the limitations of authority of its agents as sooditel 
in a policy. However, the legal principles invoked have no application to the 
facts. 

Carey had no real or apparent authority to accept payment of the premium 
after the policy had lapsed. It follows that the motion of the defendant for a 
directed verdict should have been allowed. 

The judgment is reversed, and the action dismissed. 

Campbell, C. J., not sitting. 


BOTKO et al. v. NATIONAL SLOVAK SOC. OF THE UNITED 
STATES OF AMERICA. 
Superior Court of Pennsylvania. July 10, 1936. 
Rehearing Denied Aug. 17, 1936. 
186 Atlantic Reporter 758. 


1. INSURANCE. 

Where constitution and by-laws of beneficial society provided for expulsion of 
member who failed to pay his dues within 60 days from due date and that member 
so expelled might be re-admitted on application for membership within six months 
and payment of arrears and 50 cents for initiation, actual payment or tender of 
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amount due from expelled member, whether made by offer to pay definite sum or 
full amount due, held to constitute expelled member a member in good standing. 

(For other cases, see Insurance, Dec. Dig. § 760.) 

2. INSURANCE. 

Tender of dues to financial secretary of benefit society held valid, although 
by-laws provided that dues should be remitted to treasurer, where treasurer 
directed beneficiary who made tender to go to financial secretary and it appeared 
that payments had been made on other occasions directly to financial secretary. 

(For other cases, see Insurance, Dec. Dig. § 760.) 

3. INSURANCE. 

Whether beneficiary of certificate in benefit society made actual tender of 
amount owing by expelled member, so as to reinstate him as member in good 
standing, held fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

5. INSURANCE. 

In action on certificate in benefit society, charge held to fairly submit question 
of whether beneficiary had made actual tender of dues owing by expelled member, 
so as to effect his reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

Appeal No. 33, February term, 1936, from judgment of Court of Common 
Pleas, Luzerne County, No. 887, July term, 1932; Clarence D. Coughlin, Judge. 

Assumpsit on a beneficial certificate by Frank Botko and another against the 
National Slovak Society of the United States of America. Judgment for plaintiffs 
in the sum of $891.30, defendant’s motions for new trial and judgment n. o. v. were 
refused, judgment was entered for plaintiffs, and defendant appeals. 

Affirmed. 

a arene before Keller, P. J., and Cunningham, Baldrige, Parker, James and 
odes, JJ. 

Peter P. Jurchak and Paul R. Selecky, both of Wilkes-Barre, and John A. 
Willo, of Youngstown, Ohio, for appellant. 

Mose H. Salsburg, of Wilkes-Barre, and George I. Puhak, of Hazleton, for 
appellees. 


James, Judge. 


Frank Botko and John Botko, Jr., sued in assumpsit upon a beneficial. cer- 
tificate in the sum of $1,000 issued by the National Slovak Society upon the life 
of their father, John Botko, Sr., who died August 5, 1931. The defense was that 
the deceased member had been expelled for nonpayment of dues. The jury 
found for the plaintiffs in the sum of $891.30. Defendant’s motions for a new 
trial and judgment n. o. v. were refused and judgment entered, from which 
this appeal was taken. 


In 1895, John Botko, Sr., became a member of assembly No. 49, a subordinate 
lodge of the appellant society, and the beneficial certificate was issued to him; 
his wife being named as beneficiary. On the death of his wife in 1918, the two 
sons, plaintiffs herein, were named beneficiaries. The deceased member had 
been in default for several years, but during the year 1930, as a result of efforts 
by the officers of the local lodge, $92 had been paid by the beneficiaries upon 
his account. No moneys were paid in 1931, and on the last of May, 1931, the total 
arrearage was $38.69. At a meeting held during May, 1931, the member was “put 
out * * * for not paying monthly dues.” The monthly dues at the time of his 
death, and for some time prior thereto, were $3.82, of which $3.11, designated as 
mortuary assessments, and 21 cents, as administration costs, were forwarded to 
the national organization, and the balance of 50 cents retained by the local lodge. 
Up to the Ist of May, 1931, the local lodge had advanced, to the national organ- 
ization, the amounts due on the membership of the deceased. 

John Botko, Jr., testified as follows: 


“* * * A Late in June I went in to George [George Tomaschik, supreme 
president and also treasurer of the local lodge], that was before the father’s 
death—I went in there and seen him, and told him I wanted to pay up the 
father’s dues, and asked him the whole amount, and he told me to go see his 
brother Joe [Joseph Tomaschik, financial secretary of the local lodge] and I 
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went there late in the evening, and he was sitting down outside, and I told him 
about it. Well he said no * * *. 

“Q. What did you tell him? A. I wanted to pay up my father’s dues—the 
full amount, and then he told me he was expelled, and I told him it was a shame 
to expel a man after paying for thirty-six years, and he told me he couldn’t 
take my money, and he didn’t take it.” 

This testimony was denied by George Tomaschik and Joseph Tomaschik, 
both asserting they had no conversation with John Botko, Jr., between the time 
of the expulsion and the death of the father. 

Appellant complains of the following portions of the court’s charge: “* * * 
If you believe John Botko, that before his father died, he made a tender to 
reinstate his father, having tendered that money, and that it was refused, not- 
withstanding the fact that he had a right to tender it, then your verdict should 
be for the plaintiff * * * the plaintiff seeks to recover and testifies that he 
endeavored to make payment on behalf of his father the latter part of June, 
which is denied by the Financial Secretary. He said no conversation of that 
kind occurred until afterward. Now I am going to leave this case to you, on 
that point * * * if you believe that there really was a tender before the death, 
then you may bring in a verdict for the plaintiff, for $1,000.00 with interest fron, 
September 5th.” 

Although the record does not clearly establish that notice was sent to the 
member prior to his removal from the roll—the beneficiaries had been repeatedly 
notified of the necessity that the dues be paid—it does show that the member was 
dropped from the roll in May, 1931, and no further payments made on his mem- 
bership by the subordinate lodge to the national organization. Whether we regard 
this action of the local lodge to be expulsion, suspension, or “put out,” as appears 
from the minutes, the deceased member was not in good standing as required by 
the beneficial certificate and as required by article 6, section 37-m, which provides: 
“The member who fails to pay his regular and special dues or fines within sixty 
days from the date they become payable, shall be expelled from the organization 
without further notice,” and by article 7, section 38, “A member can -be expelled 
from the organization: for violating the By-Laws as provided in Article VI, 
for the nonpayment of his regular or special dues or fines at the prescribed time 
***” In the recent case of Pizur v. Greek C. Union, 119 Pa. Super. 266, 180 
A. 753, we had occasion to discuss similar by-laws and there held that although 
a member cannot be expelled without a vote of expulsion after notice to the 
member supposed to be in default, still the failure to pay the dues within the 
period prescribed by the by-laws made the member subject to expulsion and, there- 
fore, not in good standing. 


[1] Plaintiffs contend that subsequent to May, 1931, and prior to his death, 


the deceased became a member in good standing by the tender of the full amount 
of dues then owing. 

Article 2, section 10, of the constitution and by-laws of the society provides: 
“A former member, who was expelled for nonpayment of dues, may be re-admitted 
into the same Assembly, provided that he applies for membership within six 
months, and pays his arrears in dues and 50 cents for initiation. But after three 
months from his expulsion he must present a new medical certificate showing that 


he is physically sound. After the expiration of six months he can be admitted 
only as a new member.” Under this by-law, two things are essential in order 
that a former member be re-admitted, i. e., an application for re-admission within 
six months and the payment, or tender of payment, of arrearages and _ initiatior’ 
fee. As it was alleged to have been made in June, no question is raised as to the 
time of the tender. The by-law does not require the application for re-admission 


to be in writing or made in any specific manner and the actual payment, or tender 


of payment, of the amount due, would, by implication, contemplate an application 
for re-admission, as the payment of the full amount would be for no other pur- 
pose than re-admission of the member. Nor was it necessary that a definite sum 
be offered when, if the testimony is to be believed, the full amount of the dues 
was offered to be paid not only to the treasurer, but also to the financial secretary 
of the lodge. The failure to tender a definite sum could easily be explained by 
reason of the various increases that had been made in the dues, The record 
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indicates considerable confusion in this respect, as the minutes fixed the amount 
due as $73, while the correct amount was $38.69. 

{2] Appellant further contends that as the by-laws provide the dues shall 
be remitted to the treasurer, a tender to the financial secretary was invalid. The 
son went to the treasurer to pay the full amount of the dues and was directed 
by him to go to the financial secretary to whom he stated he wanted to pay up the 
full amount of his father’s dues, which was refused by him because the father 
had been expelled from membership. It further appears payments had been made 
on other occasions directly to the financial secretary. Under these circumstances, 
the offer, to pay the full amount of the dues to the financial secretary, was a valid 
tender. 

[3-5] As we view this record, it presents a clear question of fact to be sub- 
mitted to the jury as to whether or not an actual tender had been made. It was 
for them to weigh the credibility of the witnesses and determine their truthful- 
ness. Kascak v. United Societies of G. C. Religion, 117 Pa. Super. 423, 177 A. 
338. And the quoted portion of the charge fairly submitted the sole question 
involved. 

We are not unmindful that the testimony, upon which this verdict is based, 
leaves the door open to claims of a doubtful character, but it is not our province 
to pass upon the credibility of witnesses. Had the trial judge, who heard the 
witnesses, granted a new trial on the ‘ground that the verdict was against the weight 
of the credible testimony, he would have been fully justified; but that function 
was his and we cannot say that, in refusing a new trial, he abused his discretion, 

The assignments of error are overruled, and the judgment is affirmed. 


PRUDENTIAL INS. CO. OF AMERICA vy. KUDOBA et al. 
Supreme Court of Pennsylvania. June 26, 1936. 
Rehearing Denied Sept. 17, 1936. 
186 Atlantic Reporter 793. 
2. INSURANCE. 
Sound health clause in life policy ordinarily operates as “condition precedent” 
upon which contract is dependent. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 
3. INSURANCE, 


Ordinary rule that contract conditioned upon existence of certain fact is unen- 
forceable if condition is unfulfilled, even though covenantee may have knowledge 
when making contract that fact is otherwise and condition cannot be complied 
with, is not applicable to life policies containing sound health clause, where insurer 
has medical examination of applicant for insurance made. 


(For other cases, see Insurance, Dec. Dig, § 389[9].) 
4. INSURANCE. 


Where medical examination was made of applicant, sound health clause in 
life policy did not apply to diseases applicant may have had at time of examination, 
but was restricted to diseases contracted between examination and issuance of 
policy, and hence policies could not be avoided on ground applicant was not in 
sound health when policies were issued, in absence of evidence of change between 
time of examination and issuance. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal No. 270, January term, 1936, from judgment of Superior Court, at 
No. 195, October term, 1935, affirming degree of Court of Common Pleas, Mont- 
gomery County, No. 6, September term, 1933, sitting in Equity; Harold G. 
Knight, President Judge. 


Bill for cancellation of two life policies by the Prudential Insurance Company 
of America against Katherine Kudoba and Sophia F. Held, administratrices of the 
estate of Catherine Bury, deceased. From decree of the Superior Court (121 Pa. 
Super. 344, 183 A. 654) affirming decree for the plaintiff, defendants appeal. 

Reversed, and bill dismissed. 


Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 


Charles D. McAvoy of Philadelphia, for appellants, 
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Kendall H. Shoyer and Frederick J. Shoyer, both of Philadelphia, and Fox & 
McTighe, of Norristown, for appellee. 

STERN, Justice. 

: On October 10, 1932, plaintiff issued two insurance policies on the life of 
John Bury, each in the sum of $1,000. He died on October 23, 1932. Catherine 
Bury, his widow, the beneficiary of the policies, died on May 6, 1933, and defend- 
ants are the administratrices of her estate. 

The present proceeding is a bill in equity praying for the cancellation of the 
policies on the ground that the insured was not in sound health when they were 
issued, and that therefore they never went into effect. This contention rests upon 
a clause in the policies providing that “this policy shall not take effect if on the 
date hereof the Insured be not in sound health. * * * ” The learned chancellor 
entered a decree in favor of plaintiff, and on appeal to the Superior Court the 
decree was affirmed. On petition of defendants an appeal to this court was 
allowed. 

{1] The policy by its terms was incontestable after one year from its date of 
issue, and, no suit having been brought thereon by defendants, plaintiff was 
justified in applying within that period to a court of equity for relief from possible 
assertion of liability. Equitable Life Assurance Society v. Klein, 315 Pa. 156, 173 
A. 188; New York Life Ins. Co. v. W. Bodek Corporation, 320 Pa. 347, 182 A. 384. 

Defendants contend that the evidence did not justify a finding that the insured 
was not in sound health on the date of the policy, but the testimony of Dr. Simp- 
son that at the time of his examination of the insured on August 26, 1932, the latter 
was suffering from tuberculosis, and, in his opinion, could not have been cured of 
this condition by October 10, 1932, was sufficient upon which to base the conclu- 
sion that the insured was not in sound health at the time the policy was issued. 

[2] A sound-health clause phrased as in the present policies ordinarily operates 
as a condition precedent upon which the contract is dependent. Youngblood v. 
Prudential Insurance Company of America, 109 Pa. Super. 20, 165 A. 666; Ben- 
zinger v. Prudential Insurance Company of America, 317 Pa. 561, 176 A. 922. 
Defendants, however, assert that in the present case the insurance company by 
its medical representative made an examination of the applicant, and that under 
such circumstances the sound-health clause is a condition only to the extent of 
protecting the company against a material change in the physical condition of the 
applicant between the time of the examination and the issuance of the policy. 


This question was not decided by either the learned chancellor or the Super- 
ior Court, for the reason that there was no direct testimony in the case showing 
that a medical examination by plaintiff had actually been made. In defendant’s 
answer to the bill in equity, the fact of such an examination was alleged, but the 
physician was not called to testify by either of the parties. It appears, however, 
that at the bar of the Superior Court counsel for plaintiff, with commendable 
frankness, admitted that the insured had been examined by a representative of 
plaintiff, and this admission has become a matter of record in this court because, 
in the answer filed by plaintiff to defendants’ petition for the allowance of an 
appeal from the Superior Court, there appears the following paragraph: “In 
answer to Paragraph 4 of the Petition, Respondent frankly admits, as it did at 
the bar of the Superior Court, * * * that there was an examination by a physician! 
representing the Insurance Company prior to the issuance of the Policies of 
Insurance here involved and that the Insurance Company did not go into this 
question on the trial of the case for the reason that counsel for the Insuranc 
Company expected the Defendants to go into this question inasmuch as it was 
pleaded in Paragraph 7 of the Answer to Plaintiff's Bill in Equity, and the phy- 
sician who had examined the Insured on behalf of the Insurance Company was 
the Insured’s family physician and was the same Doctor who had sent the Insured 
to have his sputum examined by Doctor Simpson, and at the time of examining 
the Insured for the Insurance Company, said physician was false to his trust. 
The Insurance Company naturally did not want to call him as its witness on the 
trial and fully expected that he would be called as a witness by the Defendants. 
All of this was stated in Oral Argument to the Judges of the Superior Court.” 

As far as the research of counsel and our own investigation have disclosed, 
there is no decision in Pennsylvania as to whether the effect of the sound-health 
clause is less comprehensive in cases where a medical examination has been made 
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on behalf of the insurance company. There is no dearth of authorities, however, 
in other jurisdictions. Some of these’ hold that, since there is no ambiguity in 
the wording of the clause, it must be given a literal interpretation and is not 
affected by facts or circumstances antecedent to the delivery of the policy. The 
weight of authority* upholds a contrary doctrine, based upon the theory that pre- 
sumably the medical examination was satisfactory to the company or the policy 
would not have issued, that, by making such examination, the company waived 
all future contentions as to the health of the insured at or prior to that time, and 
that the sound-health clause was to be construed as safeguarding the company 
against only such impairment of the health of the insured as may have arisen in 
the interval between the time the medical examination was made and the time 
when the policy was issued. 

[3] In our opinion, the law of Pennsylvania should conform to that of the 
jurisdictions holding the latter view. While it is true that ordinarily a contract 
conditioned upon the existence of a certain fact is unenforceable if the condition 
is unfulfilled, even though the convenantee may have knowledge at the time of 
the making of the contract that the fact is otherwise and that the condition cannot 
be complied with, this principle is not fairly applicable to life insurance policies, 
where regard must be had to the fundamental social and economic factors under- 
lying the whole fabric of the business of life insurance as practically conducted. 
If an applicant for such insurance is examined by a medical representative of the 
company, and is “passed,” and a policy thereupon issues, he is certainly justified in 
assuming, in the absence of any fraud or misrepreseritation on his part, that the 
company has satisfied itself as to his state of health, and that he can rest con- 
fident in the belief that he has obtained a valid policy of insurance upon his life. 
For the company later to be allowed successfully to contend that the policy never 
became effective because the applicant breached the sound-heailth clause in that he 
suffered from disease or bodily impairment when the policy was delivered to 
him, in a case where the same condition existed when the company examined him, 
would be to give countenance to a practice that, while perhaps not fairly to be 
characterized as fraudulent, would be unreasonably destructive of the protection 
which life insurance is aimed to secure. It would result, as argued in appellant’s 
brief, that “no one would ever know if he were insured or not, even though ke 
has passed a medical examination and received a policy.” The insertion of a 
sound-health clause in the policy is justified only on the theory intimated by the 
court in Youngblood v. Prudential Insurance Company of America, supra, 109 Pa. 
Super. 20, at page 21, 165 A. 666, 667, where it is said: “The company, waiving 
any health examination, or any warranty by the insured in an application, had the 
right to protect itself by incorporating such a condition [sound-health clause] into 
the contract.” If an examination is made and the company, either with knowledge 
of an illness of the applicant thereby disclosed or without discovery of a patho- 
logical condition which in fact existed, thereupon issues a policy, it should not be 
allowed to repudiate liability by reason of any defective status of the health of 
the insured at that time, in the absence of any misrepresentations or fraudulent 
statements on his part. We conclude, therefore, that the sound-health clause has 
no application to such diseases as the insured may have had at the time of the 
medical examination, but that its legal scope must be restricted to mean only that 


Gallant v. Metropolitan Life Insurance Co., 167 Mass. 79, 44 N ; 
politan Life Insurance Co. 188 Mass. 542, 74 N. E. 945; Murphy v. Meiropnitiae Init . 
Co., 106 Minn. 112, 118, N. W. 355; Metropolitan Life Insurance Co. v. Betz, 44 Tex. Civ 
App. 557, 99 S. W. 1140; Logan v. New York Life Insurance Co., 107 Wash. 253, 181 P. 906: 
Greenbaum v. Columbian National Life Insurance Co. (C. C. A.) 62 F.(2d) 56. ; , , 

2Metropolitan Life Insurance Co. v. Moore, 117 Ky. 651, 79 S. W. 219; Western & South- 
ern Life Insurance Co. v. Davis, 141 Ky. 358, 132 S. W. 410; Modern Woodmen of America 
v. Atkinson, 153 Ky. 527, 155 S. W. 1135; Metropolitan Life Insurance Co. v. Walters, 215 
217 Ky. 160, 289 S. W. 219; Webster v. Columbian National Life Insurance Co., 131 App. 
Ky. 379, 285 S. W. 252, 60 A. L. R. 194; National Life & Accident Insurance Co. v. Wallace, 
Div. 837, 116 N. Y. S. 404; Chinery v. Metropolitan Life Insurance Co., 112 Misc. 107, 182 
N. Y. §S. 555; Johnson v. Royal Neighbors of America, 253 Ill. 570, 97 N. E. 1084; Fairfield 
v. Union Life Insurance Co., 196 Ill. App. 7; James v. National Life & Accident Insurance 
Co., 265 Ill. App. 436; Mutual Life Insurance Co. of New York v. Hoffman, 77 Ind. App. 
209, 133 N. E. 405; Fidelity Mutual Life Insurance Co. v. Elmore, 111 Miss. 137, 71 So. 305; 
New York Life Insurance Co. v. Smith, 129 Miss. 544, 91 So. 456; Priest v. Kansas City Life 
Insurance Co., 116 Kan. 421, 227 P. 538; Interstate Life & Accident Insurance Co. v. McMahon. 
50 Ga. App. 543, 179 S. E. 132; Mid-Continent Life Insurance Co. v. Ware, 169 Okl. 618, 37 
P.(2d) 905; Mutual Life Insurance Co. of New York v. Frey (C. C. A.) 71 F.(2d) 259. 
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the applicant did not contract»any new: disease impairing his health nor suffer any 
material change in his| physical :cdndition ‘betweem the time of such examination 
tand- thendate of the: policy.) >)! vig 9d ft dt .9en 

In the: present) case there ‘was! no proof: by plaintiff, af any change in health 
ofqthe: ‘msured iafter :he;was-examined by ‘the medical! representative of the com- 
pay anét before:the issuance jof the policies: ; Accordingly, the; decree of the court 
beluw, afficqied>by the ;Superior Court; isoreversed,| and ithe) bill dismissed; costs to 
land the) date of the;policy.; | vil 


WILSON v. PRUDENTIAL..INS; CO. OF, AMERICA. 
Superior Court. of Pennsylvania;, Sept. 30, 1936. 
187 Atlantic Reporter 251. 
INSURANCE. 

Where life policy contained general! ¢lause, that,insurer would; upon surrender 
of | policy, pay cash, surrender value: of, policy,,,aSsignee, of polity under an, assign- 
ment: by»ihsuredvand,sol¢ beneficiary, ‘‘as. interest may! appéar,”’)for| security for 
debt: owed iby insured, ‘held: entitled, upon instred's; default: in. payment of debt, to 
cash surrender. value! of policy’ sufficient: to pay debt, where! insured!,could have 
borrowed) on ‘policy more than enough: to: pay the, debt. ; 

(For other cases, see Instirance;' Dec. Dig.''§''222.) 


Appeal’,No. 37, October ‘term, 1936; from judgment Of Court’ of Common 
Fader learfield' County, No. 296, May term, 1935;"W. Wallace Smith, President 

udge. 

Action of assumpsit by Mrs. S.'Canfield Wilson, now to the use of Cloyd B. 
Wilson, ‘against’ the Prudential Insurance’ Company of America for part of the 
cash surréndér value of a life policy. From an ‘advérse judgment, the plaintiff 
appeals. 

Reversed, with a procedendo. 

Argued before Keller, P. J., and Curiningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

John C. Arnold’ and 'D. Edward Chaplin, both of, Clearfield, for appellant. 

Abe’ J. Goldin; of Philadelphia, for, appellee. 

BAtpricr, Judge. 

The question involved in this appeal is whether ‘the holder of a life insurance 
polity tirider an assignment by thé instired’' ‘and the ‘sole beneficiary ‘may recover 
after defatilt of the debtor the surrender value of the policy from ‘the insurer, 
ain the insured could have borrowed onthe policy more than’ enough to’ pay 
the debt. 

On''Marth''31, 1920, Ralph M. Peterman, the insured, borrowed $400 from Mrs. 
S. C. Wilson, evidenced by a judgment note, payable one year from date, with 
interest, Peterman and his wife, the sole beneficiary, assigned to Mrs, Wilson 
“as interest may appear,” as collateral security for the ‘indebtedness, a 20-year 
endowment instirance policy, dated June 19, 1918, taken out in the defendant com- 
pany. A copy of the assignment was filed with, and approved by, the insurance 
company and delivered to Mrs. Wilson with the assigned policy. 

Mrs. Wilson. died, testate, August 13, 1922,and Cloyd B. Wilson, the use plain- 
tiff was named executor and principal legatee in her will. He entered judgment 
on. the note,.March 25, 1935, for the sum of $657.82,' with interest, ‘attorneys’ fees, 
and costs: |A writ) of\’scire facias Was issued, and an affidavit, of defense 'thereto 
was filed:' After trial, plaintiff obtained, a judgment for jthe, full;amount of, his 
claim, to wit, $713.56, with interest from December '4,.1935. 

Pétermah, in the meantime, had continued to pay the premiums on the policy, 
so that by June, 1935, the cash surrendet and loan value! was $978. On: February 
28, 1935, Cloyd B. Wilson’s, attorneys’ ‘notified | Abe’ J. Goldin, Esq., Peterman’s 
attorney, that, if the indebtednéss was not paid, the policy would be surrendered 
for its cash value. Peterman paid no attention to the notice and plaintiff requested 
the defendant insurance company to pay him the cash surrender yalue of the policy 
in exchange for its delivery. , The company, refused,this request unless the joint 
signatures of ‘the beneficiary: and the insured | were obtained). 

This, suit waS,then brought against, the, Prudential Insutance Company, to 
recover the) cash surrender value. © Phintiff’s statement averred the) facts above 
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recited. An affidavit of defense was filed raising the legal questions of law that 
the paper signed April 20, 1920, was not an absolute assignment, and that under 
the terms of the policy the plaintiff was not entitled to recover. 

The learned court below entered judgment for the defendant mainly for the 
reason that as the assignment contained the words “as interest may appear” it was 
not absolute, and that therefore the creditor-assignee was not entitled to obtain the 
cash surrender value of the policy. Doubt was also expressed by the court whether 
plaintiff's statement contained a sufficient averment of notice to the insured of his 
intention to surrender the policy. 

Peterman was not joined as a party defendant in this action, but Mr. Goldin 
argued the appeal which followed in this court. 

In Lemley v. McClure (Pa. Super.) 185 A. 878 (opinion filed July 10, 1936), 
we held that an assignment of a policy by an insured and the sole beneficiary to 
a creditor “as his interest may appear” was valid, that the creditor could recover 
the amount of the indebtedness due him, when the policy was payable, to wit, upon 
the death of the insured. That decision, however, did not determine whether a 
creditor-assignee is entitled to collect during the lifetime of the insured, against 
the latter’s wishes, the cash surrender value of the policy to pay his due debt. The 
assignee’s right to recover depends primarily upon the provisions of the policy. 

The policy contains the following clause: “Cash Surrender Value.—If this 
Policy be legally surrendered to the Company * * * and if all premiums * * * have 
been paid in full, the Company will pay therefor the sum indicated by the follow- 
ing table. * * *” 

Is this provision broad enough to permit a surrender of the policy and require 
the cash surrender value thereof to be paid to some one other than the insured? 

It will be noted that the language used is entirely impersonal. It does not ex- 
pressly state that the privilege to surrender is to be exercised by the insured alone, 
as in Emery v. Manhattan Life Ins. Co. (1918) 179 Ky. 76, 200 S. W. 19, L. R. 
A. 1918C, 568; on the other hand, it does not definitely provide that upon default 
the assignee may surrender the policy for its.cash value, as in Toplitz v. Bauer 
(1900) 161 N. Y. 325, 55 N. E. 1059; Palmer v. Mutual Life Ins. Co. (1902) 38 
Misc. 318, 77 N. Y. S. 869. See, also, Salig v. United States Life Ins. Co., 236 
Pa. 460, 84 A. 826. 

In Entwistle v. Travelers’ Ins. Co., 202 Pa. 141, 51 A. 759, the policy con- 
tained a provision that it could “be converted into cash, at the option of the 
‘holder.’” The court interpreted “holder” to mean the insured and all the bene 
ficiaries, and held that the assignee who received an assignment from the insured 
and only one of several beneficiaries could not convert the policy into cash. This 
case is not exactly in point, but it is significant that the court, in a dictum, recog 
nized that a proper assignment would give the assignee this right, in stating: “But, 
however that may be, it is manifest that the option can only be exercised by those 
having the full legal interest in the policy, or by their assignee.” (Italics supplied.) 

The question we are now considering has not been squarely decided in Penn- 
sylvania and the cases in other jurisdictions are not in entire accord. Cooley’s 
Briefs on Insurance, vol. 5 (2d Ed.) p. 4731, states: “One to whom a policy has 
been assigned as collateral is not thereby authorized to surrender it for its cash 
value before maturity and without notice”; citing, in support of the text, Dungan 
v. Mutual Ben. Life Ins. Co. (1877) 46 Mid. 469; Manton v. Robimson (R. I. 1896) 
37 A. 8... Those cases appear to have been decided adversely to the assignee, due, 
mainly, to, the failure to notify the insured. It will be observed that in the case 
at bar notice is alleged to have been given. 

The general weight of authority seems in favor of holding that the right to 
surrender is not personal to the insured, unless so stipulated, and may be exercised 
by an assignee if notice of intention so to do is given by him to the insured. 

In Mutual Benefit,Life Ins. Co. v. First Nat. Bank (1914) 160 Ky. 538, 169 
S..W. 1028, 1033, a, leading case, the terms of the assignment were very similar to 
thosé in the instant case. The policy, as the one we are considering, did not 
definitely, state thatthe right to receive its cash surrender value was vested in the 
insured alone}; it,simply, provided for a cash value to be paid by the company 
upon the) surrender ‘of the ‘policy fully receipted. The court there said: “It is 
patent from the language of the assignment made of the policy * * * that it was 
for the purpose of pledging whatever interest either or both of them had in the 
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policy as security for the payment of the note”; and held that, as the assignment 
of the policy was not forbidden, and by its term the privilege of surrendering it 
and receiving its cash value was not confined to the insured alone, the assignee 
was entitled to recover. In Emery v. Manhattan Life Ins. Co., supra, decided four 
years later, the court expressly said that its conclusion did not conflict with the 
Mutual Life Insurance Case, as the right to receive the cash surrender value was 
expressly restricted in that case to the insured. 

In Bank of Idana v. Illinois Life Ins. Co. (1932) 135 Kan. 129, 9 P.(2d) 629, 
the policy, which had no unusual restrictive features, was assigned and delivered 
to a creditor as security for a debt of the insured. The beneficiary joined in the 
assignment and the insurance company consented thereto. It was held that the 
creditor could maintain an action against the insurance company to recover the 
cash surender and investment value of the policy, to be applied toward the satis- 
faction of the insured’s indebtedness, that the assignment executed by the insured 
had all the potency of a power of attorney, and, if the insurance company had any 
objection to the assignment of the policy, the time for it to speak was when the 
consent was requested. 

In McGimpsey v. Security B. & L. Ass’n (1931) 157 A. 441, 10 N. J. Misc. 
17, a life insurance policy was given as additional security for a mortgage on land. 
After foreclosing, the mortgagee applied for and received the cash surrender value 
of the policy to make up the deficiency. The insured sued to recover from the 
mortgagee the amount received on the policy. The court, in holding that he was 
entitled only to the excess over the deficiency, stated: “The policy of insurance 
by reason of the form of its assignment was collateral security of similar, tenor and 
effect to that usually taken as security for a negotiable instrument. The mortgagee 
was entitled, therefore, to the proceeds thereof.” 

First National Bank v. Getty, Ex’x, 118 Pa. Super. 326, 179 A. 764, involved 
the assignment of a policy as collateral security. After the insured’s death, the 
assignee and the insured’s estate each claimed the proceeds. We there said (118 
Pa. Super. 326, at page 331, 179 A. 764, 766): “Regardless, however, as to who 
retains the technical legal title, a contract of pledge or a contract of assignment as 
collateral security gives to the pledgee or assignee the undoubted right to collect 
and realize upon the pledged or assigned chose in action.” 

By way of analogy, we may refer to section 70a of the Federal Bankruptcy 
Act, 11 U S. C. A. § 110 (a), which provides: “When any bankrupt shal! have 
any insurance policy which has a cash surrender value payable to himself, his 
estate, or personal representatives, he may, within thirty days after the cash sur- 
render value has been ascertained * * * pay * * * to the trustee the sum so ascer- 
tained * * * and continue to hold * * * such policy free from the claims of the 
creditors.” The courts, in interpreting this section, have held that, if a policy has 
a cash surrender value greater in amount than the indebtedness which it has been 
assigned to secure, passes to the trustee. See Burlingham v. Crouse (1913) 228 
U. S. 459, 33 S. Ct. 564, 57 L. Ed. 920, 46 L. R. A. (N. S.) 148; Mercer Nat. Bank 
v. White’s Ex’r et al. (1930) 236 Ky. 128, 32 S. W. (2d) 734; In re McCahan’s 
Estate, 312 Pa. 515, 168 A. 685. These decisions tend to recognize and support 
the proposition that an assignee has an interest in the cash surrender value of a 
policy as well as in the proceeds thereof upon death. 

We feel that under the pleadings this creditor-assignee of a policy which con- 
tains no express restriction respecting the payment of the cash surrender value 
should not be deprived summarily of the right to realize on his security. This 
will not result in any undue hardship on the insured, as he could have protected 
himself, if he had seen fit, after notice was given by his creditor of his intention 
to demand the surrender value of the policy, by obtaining a loan from the insurer 
and paying the debt. 


In summarizing, our opinion is that the plaintiff should have been given an 
opportunity, in his endeavor to collect an indebtedness due, to establish his aver- 
ments that the policy was validly assigned by both the insured and the beneficiary 
and possession thereof given to the assignee, and that notice was given to the 
attorney of the insured, who represented the insured and argued the case in this 
court, of his intention to surrender the policy. If he is able to support these 
allegations, he will be entitled to recover and retain the sum due him and account 
to the insured for the balance 
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We are of the opinion, therefore, that the lower court was in error in enter- 
ing judgment on the pleadings. 
Judgment is reversed, with a procedendo, 


BLANARIK v. SLAVIC PROGRESSIVE BENEFICIAL UNION 
OF AMBRIDGE, PA. 
Superior Court of Pennsylvania. Sept. 30, 1936. 
187 Atlantic Reporter 272. 
1. INSURANCE. 

Where Constitution of fraternal benefit society providing that members could 
surrender certificate at end of ten years’ membership and receive accumulated 
dues with 6 per cent. interest thereon, had not been changed so as to reduce 
amount payable to withdrawing members, member held entitled to value of portion 
of accumulations to credit of certificate of membership at time privilege was 
allowed (40 P. S. § 1016). 

(For other cases, see Insurance, Dec. Dig. § 730.) 

2. INSURANCE. 

In action by withdrawing member of fraternal benefit society for accumulated 
dues plus 6 per cent. interest, authorized under constitution of society, evidence 
held insufficient to show that society was insolvent so as to preclude recovery by 
member of admitted value of portion of accumulations to credit of member’s cer- 
tificate (40 P. S. § 1016). 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

Appeal No. 78, April term, 1936, from judgment of Court of Common Pleas, 
Beaver County, No. 162, March term, 1934; Wm. A. McConnel, Judge. 

Assumpsit by Bessie Blanarik against Slavic Progressive Beneficial Union of 
Ambridge, Pennsylvania, for dues paid on a benefit certificate. Verdict was directed 
for the plaintiff for $173.27. From refusal of the court to enter judgment non 
obstante veredicto for defendant, defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Ralph E. Smith, Wayne Theophilus, and Smith & Theophilus, all of Ambridge, 
for appellant. 

Lawrence M. Sebring, of Beaver, for appellee. 

PARKER, Judge. 

At the conclusion of the trial in this case both plaintiff and defendant made 
motions for binding instructions. The trial judge directed a verdict for the plain- 
tiff for $173.27 with interest from February 9, 1933, or $190.63. The defendant 
has appealed to this court and now assigns as error the refusal of the court below 
to-enter judgment n. o. v. for it. The facts essential to the disposition of the case 
are not in dispute, as they were evidenced by portions of the pleadings which were 
admitted. 

The defendant is a secret fraternal beneficial society organized pursuant to the 
provisions of the act of April 6, 1893, P. L. 10, which act was repealed and 
replaced by the act of May 20, 1921, P. L. 916 (40 P. S. § 1011 et seq.). The 
plaintiff became a member of the defendant corporation on February 1, 1923, and 
there was issued to her a certificate of membership which gave her a death benefit 
in the amount of $600 in return for which she was required to pay monthly dues 
of $1.50. It was provided by the constitution of the society that at the end of ten 
years if she wished to surrender her certificate, she should receive the accumulated 
dues with 6 per cent. interest. Plaintiff paid the dues for the full ten years and 
on February 9, 1933, offered to return her certificate and made demand for the 
return of the dues paid by her with interest which demand was refused. Those 
facts having been shown and the certificate being offered in evidence, plaintiff 
rested her case. 

In answer to this prima facie case, the defendant proved by admissions con- 
tained in the pleadings that on February 1, 1933, it “was actuarily insolvent to the 
extent of approximately 25%” and that on that date “the value of the portion of 
the accumulations to the credit on the certificate of plaintiff, Bessie Blanarik, on 
the books of the association amounted to $173.27.” 
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By section 5 of the act of 1921 (40 P. S. § 1016) under which the defendant 
is now acting, it is provided: “Any such society collecting a level rate of contri- 
bution, under any of its benefit certificates, based upon any table of mortality 
allowed for valuation purposes in this act; may grant to members holding such cer- 
tificates extended and paid up protection or such withdrawal equities as may be 
allowed under its constitution and laws, but no such grants or privileges shall 
exceed in value the portion of the accumulations to the credit of such certificate at 
the time such grant or privilege is allowed.” 

[1] The defendant then attempted to show a change in its constitution whereby 
the amount payable to withdrawing members was reduced, but it failed to show 
by any competent proofs that any such change was in fact made. Such being the 
state of the proofs, the court very properly, as we all agree, directed a verdict for 
plaintiff, not for her full payments with interest, but for the admitted value of 
“the portion of the accumulations to the credit of such certificate at the time such 
grant or privilege is allowed.” 

The defendant sets up an additional legal defense, but admits in effect that if 
such additional defense is not good the judgment was entered for the proper 
amount. It therefore remains to examine only the legal question raised by appel- 
lant. 

The argument of appellant runs like this: The defendant is insolvent, the 
claim of plaintiff is similar to that of a stockholder in a building and loan associa- 
tion which is insolvent, and the demand of the plaintiff must give way to the 
equitable rights of fellow members, and, finally, that she cannot have a judgment 
because defendant is insolvent. The argument of appellant is predicated on num- 
erous statements of fact that were not shown by the proofs and that could not be 
inferred therefrom. The only fact pertinent to the argument that was shown was 
that the defendant was not actuarily solvent, in that there were not sufficient net 
assets to repay the withdrawing value fixed by the constitution, but these net 
assets were sufficient to pay the amount for which judgment was entered. 

Insolvency is used in different senses as applied to organizations of different 
characters. In its general sense it is a term used to denote an insufficiency of tie 
entire property and assets of an individual to pay his debts. It is used at times 
in a more restricted sense to express the inability of a party to pay his debts as 
they become due in the ordinary course of business. Toof v. Martin, 13 Wall. 
(80 U. S.) 40, 47, 20 L. Ed. 481. In Pennsylvania, an insolvent building and loan 
association is one that, after paying its general creditors,.cannot pay back to the 
shareholders dollar for dollar the amount of contributions. Kurtz v. Bubeck, 39 
Pa. Super. 370; Stone v. New Schiller B. & L. Ass’n, 302 Pa. 544, 552, 153 A. 758. 

[2] We are of the opinion that the evidence does not support an assumption 
that the defendant is insolvent even in the limited sense in which that term is used 
in the decisions relating to building and loan associations. The members of a 
building and loan association make periodic contributions to the capital of the 
corporation in the form of dues and the funds so received are loaned to the mem- 
bers who give as collateral for the loans mortgages on real estate and assignments 
of their installment stock in the association. The outstanding feature of such 
associations is that the dues with accumulated earnings will eventually repay the 
loan. When there are not any earnings on the capital (the dues), but there is 
an actual loss, the primary purpose of the association is defeated and it cannot 
continue to function successfully. The nonborrowing member will withdraw when 
he sees his capital depleted, and there can be but one result, and that is dissolution 
forced or voluntary and a distribution of the assets. For this and other reasons 
a building and loan association is said to be insolvent when after paying general 
creditors it cannot repay the contributions that have been made by the members 
to the capital and it cannot accomplish the very purpose for which it was organized. 

There is not any parallel in the situation disclosed by the proofs in this case. 
It does not require the experience of an actuary to know that the part of the 
plan which contemplated a return of all dues paid with 6 per cent. interest in addi- 
tion to furnishing fraternal benefits and protection in the form of life insurance 
would not work. However, it does not follow on that account that the society 
may not continue to function and accomplish the purposes for which it was organ- 
ized. It is true that it has not been able to accomplish all that was originally con- 
templated, but the general purposes of the association may still be carried out. All 
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that occurred here was that there could not be returned to the members after 
meeting other demands, the amount that was originally intended. The situation 
would be similar to that of a building and loan association which planned to earn 
6 per cent. or more and only earned 4 per cent. Certainly such an association 
would not be said to be insolvent. 

Just as a building and loan association is much like a partnership, though 
possessing corporate rights (Christian’s Appeal, 102 Pa. 184; Stone v. New Schil- 
ler B. & L. Ass’n, supra, 302 Pa. 544, at page 551, 153 A. 758) so a beneficial 
association such as the defendant has many of the attributes of a partnership. 
Tonti’s Assigned Estate, 173 Pa. 464, 475, 34 A. 440. There are, however, many 
respects in which building and loan associations and beneficial associations differ 
from each other, and the statutes by which they are controlled have little in com- 
mon. 

The appellant cites the New Schiller Building and Loan Case and numerous 
others dealing with the rights of withdrawing members in building and loan asso- 
ciations which are insolvent or in failing circumstances and require reorganization 
or guidance by the banking department of the state. In so far as the principles 
stated in those cases are applicable, they are authority for the proposition that a 
withdrawing stockholder in a building and loan association is not entitled to a 
preference over other stockholders, and that all are entitled to be treated alike. 
“A withdrawing member obtains no advantage or priority over his fellow mem- 
bers by judgment.” Stone v. New Schiller B. & L. Ass’n, supra, 302 Pa. 544, at 
page 553, 153 A. 758, 761. When such an association has failed to fulfill the objects 
of its creation and has become insolvent, then the residue after payment of debts 
should be distributed pro rata. 

It is not necessary for us to here decide the exact extent to which these prin- 
ciples should be applied to a beneficial association, for no basis is found in the 
evidence for their application. So far as the proofs disclose, this association is 
still functioning and carrying on its business and it is able to carry out its con- 
tracts except the impossible one of returning to members all that they have paid 
into the society with 6 per cent. interest. In addition, there is nothing to show 
that the association has not the funds to discharge its obligations to all withdraw- 
ing members or that defendant by obtaining a judgment will secure an unfair 
advantage over his fellow members. We have carefully examined all of the cases 
referred to in appellant’s brief, particularly those relating to failing building and 
loan associations. After careful consideration of the principles announced in those 
cases, we are unable to find any reason, legal or equitable, disclosed by the proofs 
which stands in the way of the plaintiff having a judgment for the amount pre- 
scribed by the constitution and not more than that permitted by the act of 1921. 

Judgment affirmed. ; 


SMITH v. SOVEREIGN CAMP, W. O. W. 
Superior Court of Pennsylvania. Sept. 30, 1936. 
187 Atlantic Reporter 290. 
1. INSURANCE. 


Under agreement with fraternal beneficial association, member failing to pay 
monthly assessment and dues for September was automatically suspended from 
membership on October Ist, and his certificate became void, and he could again 
become a member by paying the overdue monthly installment of assessment and 
being at the time in good health and so remaining for 30 days thereafter. 

(For other cases, see Insurance, Dec. §§ 756[1], 759.) 

2. INSURANCE. 

Where by-law of fraternal beneficial association required that suspended per- 
son should be in good health at time of payment of assessments required to again 
make him a member, and that he continue in good health for 30 days thereafter, 
benefit could not be recovered where death occurred within 30 days after delin- 
quent dues were paid, though death was caused from bullet wound and not as 
result of ill health. 

(For other cases, see Insurance, Dec. Dig. § 761.) 


Appeal No. 72, April term, 1936, from judgment of Court of Common Pleas, 
Allegheny County, No. 2755, July term, 1933; Samuel H. Gardner, Judge. 
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Assumpsit by Elizabeth Smith against Sovereign Camp, Woodmen of the 
World, on a beneficial certificate, wherein Frank Smith, administrator of the estate 
of Elizabeth Smith, deceased, was substituted as plaintiff. Verdict for plaintiff 
for $1,829.90, and, from a judgment for plaintiff after defendant’s motions for 
judgment non obstante veredicto and a new trial were refused, defendant appeals. 

Reversed and judgment entered for defendant. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

; Joseph A. Langfitt, Jr., and Langfitt & Langfitt, all of Pittsburgh, for appel- 
ant. 

Benjamin Jacobson, of Pittsburgh, and Harry H. Meizlik, of McKeesport, for 
appellee. 


WILLISON v. WILLISON et al. 
Superior Court of Pennsylvania. Sept. 30, 1936. 
187 Atlantic Reporter 325. 
1. INSURANCE. 


Where member of beneficial association accepted certificate with provisions 
that he was to have responsibilities of future laws of association and he acquiesed 
to any reasonable change in by-laws in application for membership, changes in 
by-laws were valid in so far as rights affected depended on by-laws or by-laws 
regulated subsequent conduct of member. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

2. INSURANCE. 

Certificate of beneficial association created no vested interest in named bene- 
ficiaries before member’s death, where it provided that lawful beneficiary should 
receive proceeds after proof of member’s death and good standing in association 
at time. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

3. INSURANCE. aft 3. 

New by-laws of beneficial association cannot change existing liability or 
* materially change existing contract, but by-laws may be amended to change rights 
or privileges which are dependent on by-laws, or to change contract so far as 
by-laws make it. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

4. INSURANCE. 

Amendment to by-laws of beneficial association which provided that on mar- 
riage of member designation of beneficiary was rendered void, but giving member 
power to redesignate held not invalid as impairing or materially affecting con- 
tract with member who prior to amendment and to his marriage had designated 
sisters as beneficiaries, since association’s iiability was not reduced, no vested 
rights were impaired, amendment was not operative until members by marriage 
made it so, and member had right to redesignate beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 719[2].) 

5. INSURANCE. 

Under amendment to by-laws of beneficial association which provided that on 
marriage of member designation of beneficiary was rendered void, but giving 
member power to redesignate, failure of member to redesignate beneficiary had 
effect of new appointment by him. 


(For other cases, see Insurance, Dec, Dig. § 784[1].) 
6. INSURANCE. 

Amendment to by-laws of beneficial association, which provided that on mar- 
riage of member, designation of beneficiary was rendered void, but giving mem- 


ber power to redesignate, applied to beneficial certificates issued before as well as 
after amendment, since it was written in present rather than future tense. 


(For other cases, see Insurance, Dec. Dig. § 719[2].) 

Appeal No. 268, April term, 1936, from order of County Court, Allegheny 
County, No. 798 of 1935; Sara M. Soffel, Judge. : 

Proceeding by the Order of the Knights of Columbus to interplead Rose C. 
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Willison, opposed by Ida F. Willison and Blanche B. Willison, to determine who 
was entitled to the proceeds of a beneficial certificate. From a judgment in favor 
of the plaintiff, for $1,000, less the clerk’s commission and costs, Ida F. Willison 
appeals. 

Judgment affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
and Rhodes, JJ. 

Charles H. McKibbeen and Powell & McKibbeen, all of Pittsburgh, for apel- 
lant. 

Kenneth G. Jackson, Charles M. Thorp, Jr., and Thorp, Bostwick, Reed & 
Armstrong, all of Pittsburgh, for appellee. 

RuopeEs, Judge. 

Ida F. Willison, one of the defendants in the court below, appeals from the 
entry of judgment in favor of the plaintiff in an interpleader proceeding instituted 
for the purpose of determining who was entitled to the proceeds of a beneficial 
certificate of the Order of the Knights of Columbus, a beneficial society incor- 
porated under the laws of the state of Connecticut. The order paid the proceeds 
of the certificate into court, and an issue was framed in which the widow of the 
member was the plaintiff, and the sisters of the member were the defendants. To 
the plaintiff's statement the defendants filed an affidavit of defense raising ques- 
tions of law. A stipulation was filed by the parties, wherein it was agreed, inter 
alia, that the court below should enter judgment for the party in the interpleader 
in whose favor the questions of law might be decided. From the judgment entered 
on the court’s finding in favor of the plaintiff in the interpleader proceeding, Ida 
F. Wilison, one of the defendants, appealed. 

Frank G. Willison, the deceased member, on November 15, 1897, made a writ- 
ten application for membership in Council No, 285, of the Order of the Knights 
of Columbus, and for class A insurance in the sum of $1,000. At that time he was 
unmarried, and he designated his three sisters, Ida, Blanche, and Bessie, as his 
beneficiaries to receive the proceeds of the beneficial certificate after due proof of 
his death and of his good standing in the order and in class A at the date thereof. 
On August 15, 1921, Willison married the plaintiff, then Rose C. Gangloff. He 
died on October 21, 1933, leaving her surviving. It was stipulated that he never 
changed his beneficiaries in the certificate from those named when he entered into 
his contract in November, 1897, that at the time of his death his three sisters were 
still his named beneficiaries and designated and recorded as such with the order, 
and that there was no redesignation of them as his beneficiaries subsequent to his 
marriage in 1921. One of the sisters, Bessie, predeceased her brother, and Blanche 
has not joined in this appeal. 

The application for membership was approved; and the certificate was issued 


by the order to Willison on or about November 18, 1897, containing the following 
provisions : 


“That such lawful beneficiary as shall be designated by him and recorded 
according to the laws and rules of said Order, shall receive the sum of $1,000.00, 
after due proof of his death and of his good standing in the Order and in Class 
A at the date thereof. 


“He is therefore, by these presents and by virtue of the laws and rules of 
the Order, hereby declared to be possessed of all the advantages and responsibili- 
ties imposed by said or future laws or rules thereof, during his continuance of 
legal membership therein.” 


The application for membership contained the following: “7. That I will 
conform to and abide by the Constitution, By-Laws, Rules and Regulations, of 
said Order, and of any Council thereof, of which I may at any time be a member, 
which may now be in force, or which may at any time hereafter be adopted by 
the proper authorities, or submit to the penalty now or hereafter provided for the 
breach or violation of such Constitution, By-Laws, Rules or Regulations.” 

On August 9, 1907, the Supreme Council of the Knights of Columbus amended 
its existing by-laws by adding: 

“2. Where, upon the death of a member, it appears that he has failed to make 
any designation, or that the beneficiary or beneficiaries are dead, or if the designa- 
tion shall fail for illegality or otherwise, then the benefits shall be paid to the person 





96 ‘The Insurance Law Journal, Vol. 88 [Jan., 1937 


or persons in the following classification, and in the order of precedence as herein 
set forth: First: The member’s wife. * * * 

“4. When an unmarried man or widower names or designates as his bene- 
ficiary or beneficiaries a person or persons other than his own children, or one or 
more of them, and subsequently marries, the subsequent -marriage of such mem- 
ber will have the effect of rendering such designation void. But it shall be lawful 
for such member to redesignate the same beneficiary or beneficiaries. Should 
such member die without making a new designation or redesignation, then the 
benefit shall be paid in accordance with the classification in this section, subdivi- 
sion 2, and in the order of precedence therein set forth. * * *” 

The court below held that the amendment to the by-laws, adopted in 1907, 
operated to make the wife of the member the beneficiary, as a result of the mem- 
ber’s marriage, in 1921, without a redesignation of his sisters as beneficiaries. 

The argument of the appellant to the effect that this amendment to the by-laws 
was ineffective in this case is based on two propositions: First, that the amend- 
ment impairs and materially affects the contract which Willison entered into with 
the order, in 1897, to pay his sisters the proceeds of the certificate upon his death; 
secondly, that the amendment was intended to apply only to those beneficial cer- 
tificates issued after its effective date. 

We are of the opinion that neither contention can be sustained, and that 
the court below arrived at the correct conclusion. 

[1] To sustain the first proposition, appellant relies on a line of cases’ which 
hold that new by-laws of a beneficial society cannot violate, impair, or alter the 
contract between the society and a member, in so far as the contract is made by the 
certificate itself, or the substantial rights which rest on such a contract. These 
cases are not controlling. Appellant’s argument that they are applicable is based 
on the false premise that the amendment of 1907 violates the contract between 
the member and the order, or changes a fixed or substantial right arising there- 
from or resting thereon. The amendment of 1907 did not violate the member's 
contract or abrogate any fixed or substantial rights. On the contrary, this amend- 
ment to the by-laws relative to the designation of a beneficiary is in conformity 
with the deceased member's contract with the order. The certificate itself pro- 
vides: “That such lawful beneficiary as shall be designated by him and recorded 
according to the laws and rules of said Order, shall receive the sum of $1,000.00. 
* * *” In making the application for membership he designated his three sisters 
as the beneficiaries of the benefit fund. This designation was in conformity with 


the then existing laws of the order. The certificate also contained the provision 


that he was to be possessed of all the advantages and responsibilities imposed by 
the existing laws or future laws or rules of the order. His acquiescence in any 
reasonable change in the by-laws was likewise set forth in his application for 
membership; and such changes are valid in so far as the rights thereby affected 
depend upon the by-laws (Roblin v. Supreme Tent of the Knights of the Macca- 
bees, 269 Pa. 139, 142, 112 A. 70, 72), or in so far as they regulate the subsequent 


conduct of a member when the certificate is issued and accepted on the stipula- 


tion that he be bound by the laws, rules, and regulations of the order which it 
should at any time adopt (Coffey v. The Maccabees, 292 Pa. 58, 62, 140 A. 551, 
552). 

[2-5] The designated beneficiaries had no vested right in the fund payable 
under and by virtue of the beneficial certificate, and could have none until the 
death of the member. Noble v. Police Beneficiary Association, 224 Pa. 298, 73 A. 


336, 132 Am. St. Rep. 783; Stockberger v. Maag, 121 Pa, Super. 216, 183 A, 439. 


The amendment of 1907 was operative, in so far as the deceased member was 
concerned, only in the event that he married, which event took place in this case 
subsequent to the enactment of the amendment. It is true that such a new by-law 
could not change a fixed liability (Becker v. Berlin Ben. Society, 144 Pa. 232, 22 
A. 699, 27 Am. St. Rep. 624), or materially change an existing contract (Roblin 


1Hale v. Equitable Aid Union, 168 Pa, 377, 31 A. 1066; Palmer y. Protected Home Circle, 
252 Pa. 201, 97 A. 188; Sheetz v. Protected Home Circle, Inc., 256 Pa, 172, 100 A. 749; Roblin 
v. Supreme Tent of the Knights of the Maccabees, 269 Pa. 139, 112 A. 70; Hayes v. German 
Beneficial Union, 35 Pa. Super. 142; Persell v. The Maccabees, 86 Pa. Super. 402; Gurnacki 
v. Polish Roman Catholic Union of America, Inc., et al., 113 Pa. Super. 189, 172 A. 480; 


Het v. Croatian Fraternal Union of America (Pa. Super.) 186 A. 311 (opinion filed July 
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v. Supreme Tent of the Knights of the Maccabees, supra, 269 Pa. 139, 144, 112 
A. 70, 72); but the by-laws of an association may be amended so as to change a 
right or privilege, which is dependent upon the by-laws themselves, or the con- 
tract itself so far as the by-laws make it (sec Chambers v. Supreme Tent of the 
Knights of the Maccabees of the World, 200 Pa. 244, 49 A. 784, 86 Am. St. Rep. 
716; Hayes v. German Beneficial Union, 35 Pa. Super. 142, 151; Hale v. Equitable 
Aid Union, 168 Pa. 377, 31 A. 1066). The amendment of 1907 does not reduce the 
order’s liability or change any fixed liability or impair a vested right. It pre- 
scribes to whom the benefit fund shall be paid by the order upon the death of the 
member, under certain circumstances. It affords protection both to the order and 
its members; and we are of the opinion that it is reasonable and comes within 
the power reserved in the certificate by the order and consented to by the mem- 
ber in his application and in the certificate itself. It did not take away or nullify 
any fixed or substantial right which the deceased member had by virtue of his 
contract with the order. The member still had the privilege, after his marriage, 
to rename the beneficiaries whom he had previously designated or to name a new 
one. At all times the power to designate a beneticiary remained in the member, 
without limitation. It was only if he died without exercising that right that the 
benefit fund was to be paid by the order to the person or class prescribed in the 
amendment. As long as the member remained unmarried, the amendment of 1907 
was not operative as to him, and did not affect his designation of beneficiaries 
made ten years prior to the adoption of the new by-law. It was by his own act, 
in marrying 14 years after the adoption of this by-law, that it became effective 
as to him; voiding his prior designation of beneficiaries and providing: that the 
benefit fund would be paid by the order to his wife if he saw fit to make no new 
designation. His acquiescence in the selection made by the amendment of 1907, 
due to his failure to act, had the effect of a new appointment by him. See Fischer 
v. American Legion of Honor, 168 Pa. 279, 31 A. 1089. 

{6] Appellant’s argument that the amendment of 1907 did not apply to the 
certificate issued to Willison, because it is written in the present tense, and not 
in the past tense, is neither logical nor sound. Had the amendment been written 
in the past tense, it could be argued that it applied only to those certificates issued 
prior to 1907. Had it been written in the future tense, it would have applied only 
to those certificates issued subsequent to the amendment. That it was written in 
the present tense plainly indicates that it was intended to operate not only pro- 
spectively, but also to such a situation as is present in the case at bar. The court 
below properly said “that by its very language it was intended that this by-law 
should act retroactively on a prior designation of beneficiaries. The language 
speaks for itself in this particular.” See Mathieu v. Mathieu, 112 Md. 625, 77 A. 
112, Coffey v. The Maccabees, 91 Pa. Super. 136; Id., 292 Pa. 58, 140 A. 551. 

Assignments of error are overruled. Judgment of the court below is affirmed. 

James, J., absent. 


KING v. PILOT LIFE INS. CO. No. 14340. 
Supreme Court of South Carolina. July 22, 1936. 
187 Southeastern Reporter 369. 
INSURANCE. 

Where insured failed to tender to insurer amount paid for release which was 
allegedly obtained through fraudulent representations, although insured and _ his 
attorney knew of the release, release held bar to recovery in action for fraudulent 
breach of insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Common Pleas Circuit Court of Anderson County; E. C. Dennis, 
Judge. 

Action by W. B. King against the Pilot Life Insurance Company. From an 
adverse judgment, the defendant appeals, 

Reversed and remanded, with instructions. 

Watkins & Prince, of Anderson, for appellant. 

Cc. B. Earle, of Anderson, for respondent. 

Per Curiam. 

This action, one in which damages are sought for the claimed fraudulent 
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breach of an insurance contract, was begun on May 10, 1935. It was alleged, 
among other things, that the defendant, Pilot Life Insurance Company, issued to 
the plaintiff, W. B. King, in February, 1926, its certain policy, whereby it agreed 
to pay him, according to the terms of the contract, monthly indemnity ior dis- 
ability caused by accident or disease; that in December, 1928, while the policy was 
in full force and effect, the insured became permanently and totally disabled, and 
has been so ever since; that the company paid him disability benefits for the 
months of January, February, and March, 1929, at the rate of $100 per month; 
that it then stopped such payments, and in August, 1929, through false and 
fraudulent representations of its agents, induced the insured, for the sum of $400, 
to surender the policy and to execute a release ot the company from any further 
liability under the contract. 

The defendant denied by its answer the allegations of fraud or that the com- 
pany had breached the contract of insurance in any way whatsoever, and pleaded 
the release as a full and complete discharge from all claims. About August 21, 
1935, some months after the action was begun and before a trial was had, the 
plaintiff tendered the defendant the amount paid the insured by the company as 
consideration for the release, but such tender was refused. ‘Tlie complaint was 
then amended by alleging these facts, which the defendant admitted to be true. 

On the first trial of the case, in October, 1935, the. jury failed to 
the second in the following December, plaintiff was given a verdict for $3,000.00, 
and from judgment entered thereon the defendant appealed. 

Seweral questions are raised by the exceptions, but under our view of the case 
it will be necessary to consider only the matter of the court’s refusal to direct a 
verdict for the defendant. The motion was made on two grounds, the first of 
which was as follows: “Because there was no tender of the amount paid for the 
release before the case was brought, although the plaintiff and his attorney knew 
of the release, and, therefore, that they are not in a position to recover in the face 
of the release.” 

The appellant contends that the general rule laid down in our cases, that it 
is necessary, before the commencement of an action, to pay back or to offer to pay 
back the consideration paid for the release, applies under the facts of this case, and 
that trial judge, therefore, should have directed a verdict on this ground. 

In Levister v. Railway Company, 56 S. C. 508, 35 S. E. 207, 209, the court 
had this to say: “To allow a person, after executing a release of all claims against 
another in consideration of a sum of money paid to him, to repudiate obligations 
which he assumed by executing the release, and at the same time reap the bene- 
fits which he received by executing the release, which would be a fraud, would b« 
asking a court to release him from a fraud which he claims was practiced upon 
him by another, and at the same time committing a fraud upon such other person; 
for certainly it would be a fraud to obtain money paid to him in consideration that 
he would do something which he now claims he is not bound to do and will not 
do, for certainly, on the theory upon which he proceeds, the money which he 
retains is not his money, but belongs to the person against whom he is asking 
relief. Surely no court of justice should for a moment listen to any such demand. 
If, in such a case, the plaintiff conceives that the release, the execution of which 
he admits, was obtained by fraud, and for that reason seeks to avoid it, his first 
step is to return the money he received in consideration of executing the release } 
for he cannot be permitted to retain the benefits which he has received under a 
contract, and at the same time escape the obligations which such contract imposed 
upon him.” 

- also, Riggs v. Home Mut. Fire Protection Association, 61 S. C. 448, 39 
S. E. 614. 


The question, of course, whether the rule applies in a given case depends 
upon the facts of such case. In McKittrick v. Greenville Traction Company, 84 
S. C. 275, 66 S. E. 289, 290, it appeared that the person who executed the release 
was in such a mental condition as not to know or to remember its execution or 
the receipt of any consideration therefor. It was held that the release did not 
estop him from suing for damages for the injury. After referring to the general 
rule laid down in the Levister Case, the court said: “The rule then depends 
upon the principle of estoppel; for estoppel of this kind to be available to a party 
setting up a release it seems obvious that it must appear that the party who 





Life] King v. Pilot Life Ins. Co. 99 


executed it either actually knew, or should have known, that the release had been 
executed, and a consideration had been paid or bestowed and had not been restored. 
It requires no authority to show that estoppel by conduct cannot arise when the 
rson against whom it is alleged, by reason of mental deficiency, either temporary 
or permanent, could not be charged with notice, actual or constructive, of the 
doing of the act alleged to constitute estoppel. It is true that every one is pre- 
sumed to know what papers he signs and what consideration he receives; but this 
presumption may be rebutted by evidence.” . 

In Harrison v. Southern Railway Company, 131-S. C. 12, 127 S. E. 270, 271, 
it was held that: “If the attorneys for the plaintiff had been in ignorance of the 
release, and had drafted their complaint without mention of it, then they would 
have had a perfect right to make tender of the consideration after the complaint 
was served. If the first knowledge they obtained of the release was by the answer 
of the defendant, they would still have had that right.” 

Brown v. Walker Lumber Co., 128 S. C. 161, 122 S. E. 670, 672, was a case 
in which the plaintiff sued for damages for personal injury sustained by him while 
in the employ of the company. The defendant set up the defense of the execu- 
tion of a written release in its favor, whereby, for the consideration of $750, the 
company was discharged from all claims growing out of the alleged injury. The 
court required the plaintiff to reply to that part of the answer setting up the 
release and to state whether or not he had returned or offered to return to the 
company the consideration mentioned. The reply contained no allegation of repay- 
ment or tender, but it was alleged that the release was obtained through frand and 
misrepresentation. At the conclusion of the testimony the trial judge directed a 
verdict for the defendant. On appeal this court said: “The underlying principle 
of the rule laid down in the Levister Case is that the right of one to rescind a 
contract for fraud is subject to the condition that if, after discovery of the fraud, 
he still avails himself of the benefit of the contract, or permits the other party to 
proceed with the execution of it, he will be held to have waived the tort and 
afirmed the contract. The plaintiff here knew of the alleged fraud, certainly, 
before the trial; he set it up in his reply to the answer. But he did not return or 
offer to return the money paid him until all the evidence had been adduced at 
the trial and a motion made to direct a verdict, In that situation we think there 
was clearly a waiver of any right the plaintiff might have had to avoid the con- 
tract for fraud.” 


I 


4 
iT 


In the case at bar it is not contended that the plaintiff did not know, before 
the action was brought, of the alleged fraud of the defendant in procuring the 
release. The fraudulent representations claimed to have been made by the com- 
pany’s agents in connection with the matter were set out in detail in the original 
complaint. The execution of the release, and the receipt by plaintiff of the con- 
sideration named, were also alleged. But counsel says he thought that the com- 
pany had paid the benefits for only three months, namely, January, February, and 
March, 1929, and that the amount of $400 paid on August 24, 1929, as consideration 
for the release, was justly due the insured at that time under the policy. This 
suggested reason for the failure to make tender at the proper time is unsatis- 
factory. We do not think it may soundly be held that the rule should not here 
be made to apply because the plaintiff claims to have forgotten a certain fact 
peculiarly within his knowledge, namely, the correct amount, $600, paid him by 
the company as monthly benefits wnder the insurance contract. If the insured, 
hecause of lapse of time, were uncertain about a matter regarded as so important, 
his counsel no doubt could have correctly informed himself thereabout through 
other sources. That he did so may be surmised as a reason for the tender that 
was made before the case was tried in October, 1935. In any event, we think, 
under the admitted facts, that the tender as made was not timely, and that there 
Was a waiver by the plaintiff of any right he may have had to avoid the contract 
for fraud. Brown v. Walker Lumber Co., supra. 

Mitchell v. Mutual Benefit Health & Accident Asociation, 178 S. C. 265, 182 
S. E. 892, relied on by the respondent, is not at all controlling. The question, as 
there raised, was not even properly before the court. 

In view of the conclusion reached, consideration of the second ground of the 
motion for a directed verdict becomes unnecessary. 
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The judgment of the circuit court is reversed, and the case remanded, with 
instructions to enter judgment for the defendant under rule 27 of this court. 
Stabler, C. J., and Bonham, Baker, and Fishburne, JJ., concur. 


ALEXANDER v. DURHAM LIFE INS. CO. No. 13345. 
Supreme Court of South Carolina. Aug. 15, 1936. 
187 Southeastern Reporter 425. 
1.“INSURANCE. 

Where insurer wrongfully revokes its policy and refuses to be bound thereby, 
insured may elect whether to enforce contract or to treat it as rescinded. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 

Complaint in action on life, health, and accident policy, for actual and puni- 
tive damages for alleged fraudulent breach thereof on ground that insurer can- 
celed policy and refused to accept further premiums thereon while policy was in 
full force and effect held to state cause of action based on actionable breach of 
contractual obligation. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. ; 

Evidence in action on life, health, and accident policy relating to alleged 
injury sustained by insured about four years before trial held admissible on issue 
of actual damages sustained because of wrongful cancellation of policy, where 
insured connected injury with her physical condition at time of cancellation of 
contract, and also at time of trial of case, by showing that injuries affected her 
physical condition at time of cancellation of contract. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

5. INSURANCE. 

Refusal to grant motion for nonsuit in action on life, health, and accident 
policy for actual and punitive damage for alleged wrongful cancellation thereof 
held not error, where conflicting testimony was susceptible of inference that tender 
of premiums was made and refused by insurer during grace period, especially 
where motion was not based on ground that there was a total failure of evidence 
of cancellation by insurer. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

6. INSURANCE. 

In action for alleged fraudulent cancellation of life, health, and accident 
policy, refusal to grant nonsuit as to punitive damages on ground of total failure 
of evidence tending to support alleged fraud held not error, where insured was 
old, ignorant, and trusted insurer’s agent, who misinformed insured as to physical 
disability necessary to entitle insured to benefits. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

9. INSURANCE. 

If statement made by insurer’s agent that insured could not recover disability 
benefits unless she was in bed was false, and insured was misled thereby, insurer 
would be estopped from taking advantage of provision requiring written notice 
and formal proof. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

10. INSURANCE. 

In action for alleged fraudulent cancellation of life, health, and accident 
policy, charge relating to customary practices held not erroneous as inapplicable, 
where charge was pertinent to issue whether tender of premiums was made while 
policy was in force. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

11. INSURANCE. : 

Charge that insurer’s failure to furnish insured with application blank for 
benefits under life, health, and accident policy would be fraudulent breach of con- 
tract which would entitle insured to recover both actual and punitive damages 
held not erroneous as misleading. 

(For other cases, see Insurance, Dec. Dig. § 237.) 
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13. INSURANCE. 

Charging at request of insured in life, health, or accident policy with respect 
to mortuary table as related to life expectancy of individual or ordinary humah 
average /eld not error as against contention tables did not apply to persons under 
disability, since such table is not conclusive, but is to be considered as to evidence 
of health and habits of insured. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

14. INSURANCE. 

Mortuary table is not conclusive, but evidentiary only, and is to be cansidered 
in connection with other evidence as to health, constitution, and habits of the 
insured. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

15. INSURANCE. 

In action for alleged fraudulent cancellation of life, health, and accident 
policy, evidence held to sustain verdict for insured for actual and punitive 
damages. - 

(For other cases, see Insurance, Dec. Dig. § 237.) 

16. INSURANCE 

In action for alleged fraudulent cancellation of life, health, and accident 
policy, reducing verdict for $1,600 for actual damages by $100, held justified under 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Bonham, J., dissenting. 

Appeal from Common Pleas Circuit Court of Anderson County; E. C. Dennis, 
Judge. 

Action by Rosie Alexander against the Durham Life Insurance Company. 
From the judgment, defendant appeals, and plaintiff cross-appeals. 

Affirmed. 

Allen & Doyle, of Anderson, for appellant. 

L. W. Harris, of Anderson, for respondent. 

BAKER, Justice. 

This action was brought by Rosie Alexander, respondent, against Durham 
Life Insurance Company, appellant, in the court of common pleas for Anderson 
county on July 17, 1935, for the fraudulent breach of an insurance contract issued 
her by said insurance company. The policy of insurance was issued on April 16, 
1923, and provides for the payment of weekly premiums in the amount of 20 
cents, 20 per cent. of which premium was for life insurance benefits, and 80 per 
cent. of which was for disability insurance from sickness and accidents. The 
amount payable in the event of death from natural causes was $44 and the maxi- 
mum weekly benefit for sickness or accident was $4 per week, with various special 
indemnities payable in one sum. The total number of weeks for which benefits 
would be paid under the policy is limited by the provisions thereof to 26 during 
any 12 consecutive months. Rosie Alexander sought damages against the insur- 
ance company, both actual and punitive, in the amount of $2,900. 

The appellant filed an answer to the complaint, admitting the issuance of the 
insurance policy in question and the termination thereof, but denied that the same 
was wrongfully or fraudulently canceled by it or that it had fraudulently or other- 
wise breached any contractual obligation thereunder, and alleged further that the 
policy of insurance had lapsed for the nonpayment of premiums. The appellant 
also interposed a demurrer to the complaint which was heard upon the call of 
the case and overruled by the circuit judge. 

The case was tried before his honor E. C. Dennis and a jury on the 13th day 
of December, 1935. At the conclusion of plaintiff’s testimony, the defendant 
moved for a nonsuit, which motion was overruled, and, at the conclusion of the 
testimony offered by appellant, the case was submitted to the jury, which returned 
a verdict for the respondent in the sum of $1,600 actual damages and $150 puni- 
tive damages. The appellant made a motion for a new trial, and the Presiding 
Judge overruled the same as to punitive damages, and also overruled the motion 
for a new trial as to actual damages if the respondent or her attorney of record 
remitted the amount of $100 of the recovery. The order provided, however, that, 
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in requiring the respondent to remit the amount of $100 or suffer a new trial, the 
same was done solely as a matter of law, and the respondent was granted the 
right to appeal from that portion of the order. Respondent remitted the sum of 
$100, and the case comes before this court upon nine exceptions by the insurance 
company as the appellant, and one exception by Rosie Alexander as the respondent. 

{1 2] The first exception of appellant charges error on the part of the trial 
judge in refusing to sustain the demurrer to the complaint, the ground of which 
was that the same did not state facts sufficient to constitute a cause of action, in 
that the allegations thereof were not sufficient to charge the appellant with an 
actionable breach of any contractual obligation existing between the respondent 
and the apellant by reason of the contract of insurance, the error being that, if 
the allegations of the complaint were admitted, such facts were not alleged as 
would be sufficient to avoid or cancel the policy of insurance referred to therein, 
and all remedies of the respondent against the appellant by virtue thereof would 
be under the contract and not for the breach thereof. Under this exception we 
are concerned with only one question; that is, whether or not the complaint states 
facts sufficient to constitute a cause of action for the wrongful breach of a lite 
insurance contract and a careful reading thereof will clearly disclose that it does. 
It is almost uniformly held, that, where the insurance company wrongfully revokes 
its policy and refuses further to be bound by it, the holder may elect whether to 
enforce the contract or to treat it as rescinded. The complaint alleges, among 
other things, that, while the policy was in full force and effect, the appellant insur- 
ance company canceled same and refused tc accept further premiums thereon, 
and in certain other specified particulars refused to comply with the provisions 
thereof. While it is true that respondent could have sued to enforce the contract, 
she also had the alternative to treat the same as rescinded and bring suit to 
recover damages for the wrongful cancellation. The complaint might be objec- 
tionable on other grounds. A motion to make parts thereof more definite and 
certain, or to strike out certain parts thereof, may have been in order, but no 
question of this kind was raised in the court below, and there is no exception 
raising such questions before us. In other words, in overruling this exception, 
we do not wish to be understood as giving sanction to the complaint as it stands. 

[3] The second exception of appellant charges error on the part of the trial 
judge in permitting testimony over the objection of appellant relating to 
injury alleged to have been sustained about four years before the trial, on tlic 
ground that the testimony was not relevant to any issue in the case and prejudicial 
to the rights of appellant. This exception cannot be considered on appeal, for 
the reason that no final ruling was made by the lower court when the objection 
was made. The objection and the ruling of the court appear in the transcript as 
follows: 

“Q. Do you recall several years ago, about four years ago an injury to her? 
A. Yes, sir. s 
; “Mr. Allen. We object, if the Court please, to that. That can have no bear 
ing on it. Something that happened to her several years ago could hardly have 
any bearing on the fradulent breach of the contract. 

“The Court. Well, I can’t tell in advance, Mr. Allen. If it hasn’t I will strike 
it out. 

“Q. What was that, Harve? A. She was milking the cow one night and got 
hung upon the chain and it throwed her over a chair and stobbed her leg on it, 
and she complained of it about four years. 

“Q. This happened about four years ago? <A. Yes sir 

“Q. Has the leg been in bad shape ever since? A. Yes, sir, it’s been in 
shape: sometimes gets a little better and she will get up and try to work on 
and she just gets back down again. So there’s many times I would go there ai 
she would be sitting up in a chair and had that leg up in a chair, that way, and 
couldn't do nothing much with it. 


bed “Q. Part of the time how about being in bed? A. Well, she would be in th 
yed— 


“Mr. Allen. We object to this testimony, if the court please, and don’t see its 
relevancy to any issue involved in the case. 
__. “The Court. I will take your objection to this, to all of this preliminary, and 
if it appears that it isn’t revelant, on your motion I will strike it out.” 


Of course we are just renewing it. 
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[4] At no place in the record does it appear that the appellant ever there- 
after made a motion to strike out the testimony objected to, and ee under 
the case of oe v. Atlantic Coast Line R. Co. et al., 137 S. 133, 133'S. &. 
826, 48 A. L. R. 482, and authorities cited therein, the alleged error i reference to 
the aeneda m of the testimony will not be considered on appeal. However, we do 
not think the testimony should have been struck out even if the motion to strike 
had been made, because the respondent connected the injury with her physical con- 
dition at the time of the cancellation of the contract and also at the time of the 
trial of the case by showing that the injury testified to affected her physical con- 
dition at the time of the cancellation of the contract, which, according to our view, 
would be relevant and competent on the ground that the physical condition of the 
insured at the time of the cancellation of a life, health, or accident insurance policy 
is an element to be considered in determining the amount of actual damages sus- 
tained by an insured upon the w rongful cancellation of the contract by the insurer. 

[5] The third exception of the appellant charges error in the refusal of the 
trial court to grant its motion for a nonsuit, which was made on the ground that 
the uncontradicted evidence and testimony was to the effect that the policy was 
lapsed, according to the testimony of the respondent, at the time she tendered the 
money to pay the premiums in arrears. It is true that the testimony of the 
respondent, with reference to whether or not the tender of premiums made by her, 
was before or after the expiration of the grace period, to wit, until premiums for 
four weeks were in arrears, is conflicting, but is susceptible of the inference that 
the tender of the premiums was made and refused by the company during the 
grace period. Also under this exception appellant takes for the first time the 
position that there was a total failure of evidence of a cancellation or an attempted 
cancellation by the appellant of the insurance policy referred to in the complaint. 
The record does not disclose that the motion for a nonsuit was hased on this 
ground. 

[6] The fourth exception charges error in refusing to grant the motion of 
appellant for a nonsuit as to punitive damages on the ground that there was a total 
failure of evidence, tending to support the alleged fraud. Respondent offered testi- 
mony that the insured was old, ignorant, and trusted the agent of the appellant; that 
the agent of the appellant represented to the insured when she requested blanks to 
file a sick claim during the grace period of the policy that he could not give her any 
because she was not confined to the bed (although there was no such provision m 
the policy requiring the insured to be confined to the bed before any benefits were 
payable) ; that, when the premiums were tendered at the office of the appellant 
during the grace period and while the policy was still in force and effect, and after 
the agent had learned of the physical condition of the respondent, it refused to accept 
them; that the agent of the appellant, after refusing to furnish respondent with 
blanks upon which to file claim for sick benefits, did not go back to her house, as 
was his custom, to collect the premiums. 

Measured by the decision in the case of Mack v. Life & Casualty Ins. Co. of 
Tenn., 171 S. C. 350, 172 S. E. 305, we are constrained to overrule this exception, 

Appellant’s fifth exception is as follows: 

“5. The Trial Court erred in charging the jury as follows: 

“ ‘Now, the proof of loss, or proof of claim * * * the Insured must furnish 
the Company, or its authorized agent a certificate on the Company’s form, by a 
regular licensed and practicing physician who is satisfactory to the company, show- 
ing the nature of the sickness or injury, and, if the disability of the Insured shall 
continue for more than one week, a like certificate must be furnished each week 
of disability.’ 

“ ‘Written notice of injury or sickness on which claim may be based must b 
given to the Company within twenty days after the date of the accident causing 
such injury,’ and so forth. 

‘Well now, gentlemen, I will charge you this. That if the plaintiff in this 
case notified the defendant’s agent, whose duty it was to collect these premiums, 
that she was ill and unable to work, and he told her that she couldn’t get anything 
because she wasn’t in bed, the company - take advantage of that part which 
says that “written notice must be given”, she was misled by any statement of 
the company’s agent, the company aie’ iss advantage of that,’ ” 
the error being threefold: 
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“(a) That said charge segregated from the next ensuing paragraph in said 
policy was misleading and was calculated to convey the idea to the jury that 
plaintiff could not file a claim except on blanks furnished by the defendant, whereas 
it is specifically stipulated in the next ensuing paragraph of the policy as follows: 


“ ‘The Company, upon receipt of such notice, will furnish to the claimant 
such forms as are usually furnished by it for filing proofs of loss. If such forms 
are not so furnished within fifteen days after the receipt of such notice, the 
claimant shall be deemed to have complied with the requirements of this policy 
as to proof of loss, upon submitting within the time fixed in this policy for filing 
proofs of loss, written proof covering the occurrence, character and extent of the 
loss for which claim is made,’ 


“(b) The effect of said charge was to convey the idea to the jury that in the 
event of the failure of the defendant to furnish blanks to the plaintiff to be used 
in filing her claim, she was thereby relieved from complying with the obligation 
imposed by the contract on her with regard thereto. 


“(c) That the following expression in the foregoing portion of His Honor’s 
charge embodied an erroneous legal conclusion and was prejudicial to defendant’s 
rights, namely : 

“ “That if the plaintiff in this case notified the defendant’s agent, whose duty 
it was to collect these premiums, that she was ill and unable to work, and he told 
her that she couldn’t get anything because she wasn’t in bed, the company can’t 
take advantage of that part which says that “written notice must be given.” ’ ” 

[7-9] We are unable to agree with appellant that this portion of the charge 
was misleading and calculated to convey the idea to the jury that respondent 
could not file a claim except on blanks furnished by the appellant, or that it con- 
veyed the idea that, in the event of the failure of the appellant to furnish blanks 
to the respondent to be used in filing her claim, she was relieved from complying 
with the obligation imposed by the contract, to wit, the giving of written notice. 
It is true the trial judge only read a part of the provisions of the policy relating 
to the giving of written notice and the filing of formal proof of claim, but it will 
be noted that, when he ceased to read from the policy, he used the very significant 
words, “and so forth.” The policy of insurance was in evidence and before the 
jury, and we are unwilling to say that the failure to read the ensuing paragraph 
in the policy was misleading or conveyed to the jury an erroneous idea. Also 
it will be noted that, regardless of the ensuing provision of the policy of insurance, 
the legal conclusion stated by the judge would have remained the same. That 
the company could not take advantage of the provisions of the policy with respect 
to written notice was not predicated on the failure of the company to furnish 
blanks, but upon the representation of the appellant’s agent that there was no 
liability under the policy unless the insured was sick in bed, which was tantamount 
to a denial of liability, and therefore rendered written notice and formal proof 
unnecessary. Cogsdill v. Metropolitan Life Insurance Company, 158 S. C. 371, 155 
S. E. 747. Also, if such a statement was made by appellant’s agent, it was false, 
and, if the insured was misled thereby and lulled into inactivity relying thereon, 
the appellant would be estopped from taking advantage of the provisions requiring 
written notice and formal proof. The portion of the charge under consideration 
might have been clearer, but we are not willing to hold that it embodied an 
erroneous legal conclusion or that it was prejudicial to the rights of the appellant. 


[10] The sixth exception charges error on the part of the trial court in charg- 
ing the respondent’s first request to charge which relates to the law of customary 
practices; the error being that the principles of law embodied therein were wholly 
inappliaable to any issue in the case. Suffice it to say that failure of appellant to 
perform any duty imposed upon it by the policy in question, whether that duty 
arise as a matter of contract or by operation of law, would be a circumstance 
to be considered by the jury with reference to whether or not the alleged wrongful 
cancellation was fraudulent. Standing alone, the mere failure to perform a duty 
imposed by contract or by operation of law would not be sufficient to support 
an allegation of fraud. Also the law as to customary practices was pertinent to 
the issue as to whether or not the tender of premiums was made while the policy 
was in force. We therefore are df the opinion that the charge relating to customary 
practices was not improper. 

{11, 12] The seventh exception of the appellant is as follows: 
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“7. The Trial Court erred in charging plaintiff's third request to charge as 
(ae. : 

““T charge you it is the duty of an insurance company to furnish blanks upon 
request of a policy holder, with which said policy holder may file application for 
the benefits under the terms of a disability policy. If the insurance company 
refuses to furnish said blanks and such refusal is the result of a scheme to defraud 
the policy holder of his or her rightful payments, this would be a fraudulent 
breach of a contract and would entitle the policy holder to recover both actual 
and punitive damages,’ ” the error being: 

“(a) That said statement of the duty of the Insurance Company segregated 
from the other stipulations of the policy relating to filing proofs of loss was 
misleading and prejudicial to the defendant, because it, by obvious implication, 
relieved plaintiff of complying with the obligation imposed by the contract on her 
in regard thereto; 

“(b) That said statement is not an accurate statement of any legal principle 
relating to any issue in the case and was prejudicial to defendant.” 

We think this portion of the trial judge’s charge clearly stated the law, was 
not misleading or prejudicial, and related directly to one of the main issues in 
the case; namely, the fraudulent breach or cancellation of the insurance contract. 

[13, 14] The eighth exception of the appellant charges error in charging at 
the request of respondent the mortuary table as embodied in the statutes, in that 
the table purports to find the expectancy of normal persons and would have no 
application to persons suffering from disease or disability. The trial judge in 
charging the jury with respect to the mortuary table very clearly explained that 
the table referred to the life expectancy only of an individual in the ordinary 
human average. The mortuary table is not conclusive, but evidentiary only, and 
is to be considered in connection with other evidence as to the health, constitution, 
and habits of the insured; and it is proper for the trial judge to have charged 
the jury with respect thereto. 

[15] The ninth exception of the appellant charges error on the part of the 
trial court in refusing to grant a new trial, for the reason that the verdict of the 
jury was wholly arbitrary and was not responsive to the evidence produced in 
the trial of the case. A careful study of the record persuades us that this excep- 
tion is without merit and that there was evidence produced to support a verdict 
for the respondent. 

[16] The respondent has also appealed from that portion of the order of 
the trial judge requiring respondent to remit the sum of $100 of the amount of 
actual damages recovered or else suffer a new trial; such right of appeal having 
been granted to the respondent in the order requiring the remission. We are not 
in accord with the reason assigned by the trial jdge for reducing the amount of 
the verdict as to actual damages, but from the whole record we are satisfied 
that the reduction made by him was fully justified. 

This court is not called upon to pass upon the proper measure of damages 
for the wrongful cancellation of a life insurance contract by the insurer. It is true 
that in oral argument and in printed brief appellant undertook to argue “Measure 
of Damages” under its exception 8, but neither this exception nor any other excep- 
tion in this case raises such an issue. This subject is too intricate to be passed 
upon lightly and unless directly raised by the exceptions. We apprehend that this 
question will in course of time come squarely before the court. We realize that 
at such time the court will be compelled to declare a maximum limit and method 
of arriving at such maximum limit. Beyond that, it is improbable that the court 
can declare any fixed rule by which there can be determined an amount approaching 
mathematical certainty. 

We call to the attention of respondent’s attorney section 4, rule 8, of this 
court. There was no attempt to comply with this rule. 

All exceptions have been thoroughly considered, and are overruled. 

Affirmed. 

Stabler, C. J., and Fishburne, J., concur. 

Bonham, J., dissents. 

Carter, J., did not participate. 
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WILLIAMS v. JEFFERSON STANDARD LIFE INS. CO. et al. No. 14348. 
Supreme Court of South Carolina. Sept. 4, 1936. 
187 Southeastern Reporter 540. 
4. INSURANCE. 


Plaintiff in suit on life policy was not required to anticipate any defense 
which insurer might interpose. 

(For other cases, see Insurance, Dec. Dig. § 639.) 
6. INSURANCE. 


Fact that contractual relationship existed between insurer and insured held 
not to preclude plaintiff in action at law on life policy from impeaching validity 
of release set up as bar to recovery by insurer. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Common Pleas Circuit Court of Orangeburg County; M. M 
Mann, Judge. 

Action by O. T. Williams, as administrator of the estate of B. B. Williams, 
Sr., deceased, against the Jefferson Standard Life Insurance Company and 
another. From the judgment rendered, plaintiff and named defendant appeal. 

Reversed and remanded. 

Thomas, Lumpkin & Cain, of Columbia, and W. C. Wolfe, of Orangeburg, 
tor appellants. 

Lide & Felder and D. H. Dantzler, all of Orangeburg, for respondent. 

FISHBURNE, Justice. 

The plaintiff as administrator of the estate of B. B. Williams, Sr., deceased 
brought this action against the defendant, Jefferson Standard Life Insurance 
Company, to recover judgment in the sum of $2,995, based on the issuance of 
an insurance policy on the life of Braxton Bragg Williams (who is the same 
person as B. B. Williams, Sr.). The policy bore date December 16, 1912, and 
was in the face amount of $10,000. The insured died March 19, 1929. 

On December 16, 1921, by agreement with the insurance company, the 
insured converted the policy into what is styled a paid-up contract in the face 
amount of $2,375, payable at death of the insured. Under the terms and pro- 
visions of the policy he was thereupon relieved of the payment of further annual 
premiums thereon. The insurance was payable to the executors, administrators 
or assigns of the insured, and the amount claimed to be due by the plaintiff is 
the sum $2,375, with interest, aggregating the sum of $2,995. 

The defendant admitted the material allegations of the complaint, and set up as 
a bar to the plaintiff’s action that in the month of November, 1926, the insured 
requested the defendant company to pay him the cash surrender value of the policy 
as of that date, and, in accordance with this request, the policy contract was duly 
surrendered to the defendant, and the insured acknowledged receipt and payment 
of such cash surrender value in the sum of $1,606. By virtue of this payment the 
defendant denied all liability on the policy existing in favor of the plainiiff or any 
other person. 

Upon the trial of the case, pursuant to notice, the defendant produced the 
original policy. The plaintiff introduced the policy in evidence, and rested his case 
upon it, and upon the admissions made in the pleadings. 

During the trial, the plaintiff, over the objection of the defendant, sought 
show by evidence drawn from defendant’s first witness, that Mr. Williams, th 
insured, was an inmate of the state hospital for the insane at the time the policy 
was surrendered for its cash value, to wit, $1,606, in the year 1926. The defendant 
company objected to the admission of this evidence, and all evidence going to prove 
mental incapacity of the insured at the time the policy was surrendered, upon the 
grounds: First, because the action at bar was not brought to set aside any trans- 
action between the defendant and the insured; and, second, because mental incapac- 
ity of the insured was not pleaded, and for this reason the defendant had no notice 
that evidence would be offered to prove it, and was therefore unprepared to make a 
proper defense on this issue. 

After quite a lengthy colloquy which ensued between the court and counsel for 
the plaintiff and for the defendant, the objection to the evidence was sustained, and 
the plaintiff was not permitted to elicit or offer any testimony tending to prove 
mental incapacity, or to make any attack upon the validity of the release alleged to 
have been signed by the insured, on that ground. The trial court ruled that the 
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defendant was entitled to formal notice by pleading of the specific ground on which 
the plaintiff intended to attack the validity of the release and settlement in order that 
it might have an opportunity to procure and introduce such evidence as it might wish, 
to support the integrity of the defense of payment. 

Following his ruling, the circuit judge then permitted the defendant to call and 
examine one other witness for the purpose of proving its defense of payment, and 
introducing into evidence the release signed by the insured, and the canceled check 
in the sum of $1,606, showing his indorsement. The introduction of this evidence 
was allowed by the trial judge so that the defendant might be in a position on the 
record to make a motion for a directed verdict in its favor. The defendant made 
its motion for a directed verdict upon the ground that it had established its defense 
of payment, and had proved a complete release, and there being no evidence before 
the court to the contrary, a verdict it its behalf should be directed. Whereupon, the 
trial judge overruled the motion, withdrew the case from the jury, and sua sponte 
ordered a mistrial, in order that the plaintiff might, if he saw fit, amend his com- 
plaint or follow the suggestion of the court, and bring a suit in equity for the pur- 
pose of setting aside the release upon the ground of mental incapacity to contract. 
Both the plaintiff and the defendant company have appealed to this court from the 
rulings in the court below. 

The plaintiff bases his appeal on two grounds: 

1. That the trial judge erred in holding that plaintiff could not attack the 
release unless the grounds for such attack had been pleaded, when he should have 
held that a release might be attacked and set aside for any proper grounds after it 
was admitted in testimony on the part of the defendant. 

2. That the trial judge erred in holding that it is necessary to bring a special 
proceeding to set aside a release, or to specially plead the incapacity of the party 
executing the release before evidence should be admitted tending to set aside or 
void such release. 

The exceptions of the defendant make these questions: 

1. That the court erred in refusing to direct a verdict when all of the testimony 
shows that the policy had been legally terminated and canceled. 

2. That the trial judge abused his discretion in withdrawing the case from the 
jury after all testimony was in and the motion for directed verdict for defendant 
had been made to the court. 

We will first pass upon the errors assigned by the plaintiff. 

The trial judge refused to allow the introduction of any evidence by the plain- 
tiff impeaching the validity of the release in question on the ground that the case at 
bar was not a suit in equity to set aside the alleged settlement and release; and upon 
further ground that such testimony was inadmissible unless responsive to a plead- 
ing alleging the mental incapacity of the insured whereby the defendant would be 
apprised of the issue to be met. 

Obviously, it was the opinion of the trial judge that one or the other of these 
courses should be adopted, and for that reason the case was withdrawn from the 
jury, and a mistrial ordered for the reasons stated. 

The position of the plaintiff is that no reply to the answer of the defendant was 
necessary under our code of procedure, unless the defendant had first obtained on 
motion an order of the court requiring a reply: and further, that the release or 
settlement set up by the defendant could be attacked without such reply being made, 
and that under the pleadings—complaint and answer—he should be allowed to offer 
any competent testimony tending to prove that the insured was incapable of making 
a valid contract or agreement at the time the release was obtained and the settle- 
ment made, on account of his mental incapacity. 

We entertain no doubt of the correctness of these contentions of the plaintiff 

Questions similar to these have been before this court upon more than one 
occasion, and decided adversely to the position now taken by the defendant company. 


The Code provides that, when the answer contains new matter, constituting a 
counterclaim, the plaintiff may, within twenty days, reply to such new matter, deny- 
ing, generally or specifically, each allegation controverted by him, or any knowledge 
or information thereof, sufficient to form a belief, and he may allege, in ordinary 
and concise language, without repetition, any new matter, not inconsistent with the 
complaint, constituting a defense to such new matter in the answer. Code 1932, § 471. 

In the latter part of the same section of the Code it is provided that where the 
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answer contains new matter, constituting a defense by way of avoidance, the court 
may in its discretion, on the defendant’s motion, require a reply to such new 
matter; and in that case the reply shall be subject to the same rules as a reply 
to a counterclaim. ; 

[1] Where the new matter, set up in the answer, does not constitute a counter- 
claim, no reply is necessary or allowable, except under an order of the court. 
It will thus be seen that the provisions of this section, requiring a reply to a 
defense by way of avoidance, was intended for the benefit of the defendant by 
giving him notice of the facts upon which the plaintiff relied. Kennedy v. Hill, 
79 S. C. 270, 60 S. E. 689; Rish v. Seaboard Air Line Railway, 108 S. C. 30, 93 
S. E. 250. ’ F 

[2] The prime purpose and object of pleading is to advise the parties of the 
issues they will be called upon to meet, and to give them opportunity to prepare 
for trial. Shelton v. Southern Ry., 86 S. C. 98, 67 S. E. 899. A reply is a pleading, 
specifically provided for in the Code, and designed to accomplish this purpose, 
but the defendant made no motion requiring a reply to its defense of payment 
and release, and cannot now be heard to complain that it was taken by surprise, 
and without notice of facts which it might have obtained by pursuing the pro- 
cedure outlined in the code. 

In the case of Craig Milling Co. v. Cromer, 85 S. C. 350, 67 S. E. 289, 290, 
this question was raised and the court held, “The Code (section 174 [present Section 
471]) does not require a reply to be served except ‘when the answer contains new 
matter constituting a counterclaim.’ The court may, however, in its discretion, 
on motion of defendant, require a reply to new matter, constituting a defense 
by way of avoidance. The most casual reading of the answer shows that it did 
not set up a counterclaim, and therefore no reply was necessary.” 

In the case of Fass v. Liverpool, London & Globe Fire Insurance Company, 
105 S. C. 364, 89 S. E. 1040, 1044, the same point was again raised, upon facts 
almost identical in principle with the facts of the present case. In that case the 
plaintiff brought an action against a fire insurance company for recovery of a sum 
claimed to be due upon a contract of insurance, after an award had been made by 
arbitrators. The defendant set up as a defense that an award had been made 
which should be held to have conclusively determined the amount due under the 
policy. The court said, “Plaintiff's cause of action is one at law for the recovery 
of money only. By the form of her complaint, she evidently intended to follow 
the settled practice, ignoring the award as a nullity. When defendant set it up 
in bar of her action, she need not have replied to the answer, since a reply is 
unnecessary, except when a counterclaim is set up in the answer, or when it is 
required by special order of court under the last paragraph of section 203 of the 
Code of Civil Procedure [now Section 471, 1932 Code].” 

[3, 4] In the present case the plaintiff states a cause of action at law for the 
recovery of money only, founded upon a contract of insurance. He ignored the 
settlement relied upon by the defendant, and not only was under no duty to make 
reply to the defendant’s answer, but had no legal right to do so. Price v. Rich- 
mond & D. R. Co., 38 S. C. 199, 17 S. E. 732, 736; Powell v. Continental Insurance 
Co., 97 S. C. 375, 81 S. E. 654; Kennedy v. Hill, supra; Rish v. Seaboard Air Line 
Railway, supra. Under the holding in these cases it was not necessary for the 
plaintiff to anticipate any defense which the defendant might interpose, nor was 
it necessary for him to plead the insanity of the insured. 


[5] Unless the court in its discretion, upon motion, requires a reply, new 
matter set up in an answer by way of defense, not relating to a counterclaim, is 
deemed controverted by the adverse party without a reply. Code, § 488. There- 
fore, the allegations in the answer that the insured requested the defendant com- 
pany to allow him to surrender his policy for its then cash surrender value, and 
that pursuant to said request the policy was duly surrendered and the cash sur- 
render value paid, and that the insured acknowledged receipt and payment, were 
in direct issue. 

Not only this, but the plaintiff had the right, under the settled practice of 
this state, to attack the validity of the release and settlement, for fraud, mistake, 
duress, mental incapacity, or to prove any other matter in denial or avoidance of 
the new matter set up in the answer. Fass v. Liverpool, London & Globe Fire 
Insurancg Company, supra. 

In Price y. Richmond & D. R. Co., supra, which was an action at law to 
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recover damages for personal injuries, the defendant set up by way of defense, a 
release which plaintiff was allowed to attack on the ground that it was obtained 
from her intestate by fraud and undue influence. The issue was tried by the jury, 
and that mode of trial was approved by this court, which, in disposing of the 
same contention that is made in this case, said: “There certainly are certain issues 
which may be tried on either side of the court, and among them is fraud, in all 
its forms, and, as I suppose, also, want of mental capacity [italics ours], duress, 
undue influence, etc, to such extent as to make an instrument absolutely void.” 
Also see McCord v. McCord, 3 S. C. 577. 

The principle announced in the Price Case was reaffirmed in Fass v. Liver- 
pool, London & Globe Fire Ins. Co., supra. 

[6] The defendant contends that a contractual relationship existed between 
the insurance company and the insured, amd for this reason this case does not come 
within the rule enunciated in that line of cases, wherein a plaintiff in an action 
at law is permitted to impeach the validity of a release set up by the defendant 
as a bar to recovery; as, for instance, tort cases. 

We are unable to appreciate the force of this argument. It appears to be a 
distinction without a difference. The legal principle involved, and the rules of 
pleading and procedure which we have discussed, apply in either case. 

It is our opinion that the trial court fell into error by refusing to allow the 
plaintiff to attack the release and settlement set up in the answer of the defendant. 

The exceptions of the defendant company cannot be sustained. If the trial 
judge had directed a verdict in favor of the defendant, it would be our duty to 
set it aside, for the reasons already stated. 

It is the judgment of this court that the judgment of the circuit court be 
reversed, and the case be remanded for a new trial. 

Stabler, C. J., and Bonham and Baker, JJ., concur. 

Carter, J., did not participate. 


TEXAS LIFE INS. CO. v. MUELLER et al. No. 4507. 
Court of Civil Appeals of Texas. Amarillo. May 18, 1936. 
Rehearing Denied Sept. 7, 1936. 
96 Southwestern Reporter (2d) 403. 
INSURANCE. 

Under life policy providing for payment of unpaid premium out of loan 
value if all premiums had been duly paid, where insured procured loan, which 
was never paid, up to limit of loan value at beginning of fifth policy year from 
which premium for such year was paid, policy lapsed pursuant to terms of 
premium note, executed for sixth year’s premium, upon insured’s failure to 
pay such note on its due date, since policy then had no available loan value. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) . 


Appeal from District Court, Motley County; A. J. Folley, Judge. 

Suit by Ethel C. Mueller and husband against the Texas Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Reversed and rendered. 

Kyle Vick, of Waco, for appellant. 

Edgar L. Robertson, of Childress, and V. H. McClintock, of Paducah, for 
appellees. 

Jackson, Justice. 

Ethel C. Mueller, the appellee, joined by her husband, C. R. Mueller, 
instituted this suit in the district court of Motley county against the appellant, 
Texas Life Insurance Company, on an insurance policy issued by it to Jet 
O. Lewis. 

She alleged that on September 10, 1927, she was the wife of Jet O. Lewis, 
the insured, and the appellant issued to him policy No. 49258, by the terms of 
which it agreed to pay appellee, the beneficiary therein, the sum of $3,000 on 
the death of the insured, or the sum of $6,000, if he came to his death by acci- 
dental means; that the insured was killed in an automobile accident on Novem- 
ber 11, 1932, while the policy was in full force, and the appellant thereby became 
bound to pay her, under the double indemnity clause, the sum of $6,000, with 
interest and attorney’s fees. 

The appellant answered by general demurrer, admitted the issuance of the 
policy, and alleged that the policy according to the terms and provisions thereof, 
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which it pleaded, had lapsed and terminated prior to the death of the insured. 

The case was tried before the court without the aid of a jury, and judgment 
rendered for appellee in the sum of $5,653.89, the principal amount due under 
the policy after deducting certain indebtedness and the current annual premium 
for the sixth policy year beginning September 10, 1932. The total judgment, 
including principal, interest, and attorney’s fees, amounted to $8,126.68. 

Insured lost his life in an automobile accident on November 11, 1932, and 
it seems to be conceded that if the policy was in force on said date the bene- 
ficiary is entitled to recover under the double indemnity clause. 

The provisions of the policy essential to a disposition of this appeal are 
as follows: 

“Premiums are payable annual but may be paid in semi-annual or quarterly 
instalments in accordance with the rates in use by the Company at the date 
hereof, and changed from one to another of such modes of payment upon the 
insured’s written request therefor on the Company’s form; if the insured should 
not survive to complete premium payments for the current policy year the 
amount necessary for such completion will be deducted from the amount payable 
at death. 

“All premiums are payable in advance at the Home Office of the Company 
in Waco, Texas, or to an authorized agent of the Company upon delivery of a 
receipt signed by the President or Secretary and counter-signed by the 
authorized agent. If any premium is not paid on the date when due this policy 
shall be null and void except as hereinafter provided. * * * A grace period of one 
month is allowed for the payment of any premium after the first, but if death 
occurred during the period of grace the unpaid premium shall be deducted 
from the amount payable. 

“At any time after the second policy year and while this policy is in full 
force, the insured can borrow from the company on the sole security of this 
policy, properly assigned to and endorsed by the company, any sum within the 
Ioan value specified in the table below, from which loan value any indebtedness 
on the policy and any unpaid premiums for the current policy year will first be 
deducted. The Company shall furnish the form for the assignment required 
hereunder and upon completion of the loan will return the policy to the insured. 
Interest, at the rate of six per cent per annum, will be collected out of the 
amount of the loan to the end of the current policy year and is thereafter payable 
in advance. Failure to pay any such loan, or to pay interest thereon, shall not 
avoid this policy unless the total indebtedness thereon to the Company shall equal 
or exceed its loan value. 

“Tf at any time after the expiration of the second policy year, if all premiums 
have then been duly paid, any premium or instalment thereof is not paid within 
the time allowed for its payment to the Company, unless otherwise instructed 
by the insured in writing, will forthwith advance the amount of such premium, 
or instalment thereof, with interest thereon at the rate of six per cent per 
annum, payable in advance out of the loan value then available under the policy, 
provided the total indebtedness to the Company on account of this policy, if any, 
at the time and any interest that might be due thereon, together with such 
advance shall not exceed the total loan value then available. While the policy 
is thus continued in force the insured shall retain all rights and privileges 
vranted by its terms as if the amounts so advanced were paid by the insured 
in cash and may resume payment of premiums at any time without compliance 
with the conditions pertaining to reinstatement. The insured may, at any time, 
repay such advance or any other indebtedness on the policy, but failure to do 
so shall not avoid the policy until the total indebtedness thereon shall equal 
or exceed the loan value, in which case this policy shall automatically cease and 
determine. * * * 
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“Table of Loan and Nonforfeiture Value. 
Aiter Expira- Paid-up Paid-up 
tion of Policy Term In- Life Cash 
Year the Loan Value surance Policy Value 


Years Months 
$ 0 

120 

183 

249 

315 

387 1 


The insured did not pay the premium for the fifth policy year on its due 
date, September 10, 1931, but on September 21st thereafter he borrowed from 
appellant $249, out of which he paid the premium for said year since the appel- 
lant deducted from said loan the premium for said year, together with interest 
thereon in advance to the next anniversary date of said policy, September 10, 1932, 
which was the expiration of the fifth policy year. He executed for said loan his 
assignment and note. 

On September 10, 1932, the insured failed to pay the premium for the sixth 
policy year, but executed a note therefor, payable on the 10th day of November, 
1932, which, among other things, stipulated: “That although the annual premium 
due on the 10th day of Sept. 1932 on policy No. 49258 has not been 
paid, the insurance thereunder shall be continued in force until midnight of 
the due date of this note; that if this note is paid on or before the date it 
becomes due, and there is no other indebtedness on account of the premium, 
such payment will then be accepted by the company as payment of said premium, 
and all rights under said policy shall thereupon be the same as if said premium 
had been paid when due; that if this note is not paid on or before the day it 
becomes due, said policy shall be deemed to have ceased and determined on 
the date when said premium was due and all rights to extended or paid-up insur- 
ance shall be for the terms and amount secured by said policy on and from 
the day when said premium became due.” 

Neither this note nor the premium or any installment thereon for the sixth 
policy year were ever paid; hence, the right of the insured for extended insur- 
ance depended on whether, at the beginning of the sixth policy year, there was any 
loan value which, if applied to the payment of said premium or any installment 
thereof, would have continued the insurance beyond the date of the death of 
insured on November 11, 1932. 

The appellant’s contention is that the record shows conclusively there was 
no loan value available on September 10, 1932, after deducting therefrom the 
existing indebtedness on the policy, and the insured having failed to pay the 
extension note when due, the policy lapsed and all rights of the beneficiary 
thereunder had ended at the date of the death of the insured. 

In our original opinion we affirmed the judgment of the trial court. Since 
that time, in Texas Life Insurance Company v. Cork, 89 §.W.(2d) 779, 780, the 
Supreme Court has decided this question in favor of appellant. Under the law 
announced in that opinion the policy involved had no loan value in excess of 
the indebtedness against it on September 10, 1932, because the premium for the 
sixth policy year, and no installment thereon, was ever paid. 


In the Cork Case, supra, a note was given for the premium of the third 
policy year, but was never paid, and the court said: “As the note was not paid 
on or before its due date, the ‘Automatic Premium-Loan, Non-Forfeiture’ clause 
did not become effective. It will be noted that this clause provided that if at 
any time after the expiration of the second policy year, provided all premiums have 
been duly paid, any premium is not paid within the time allowed therefor, the com- 
pany will forthwith advance the amount of such premium with interest thereon at 
the rate of 6 per cent. per annum, payable in advance out of the loan value then 
available under the policy. Upon expiration of the second policy year the premium 
tor the third year became due being payable in advance. The third year premium 
was therefore necessarily included with those required to be paid as a prereq- 
uisite to make available any loan value the policy might have. * * * In fact, 


$ 0 $ 0 
0 0 
321 120 
480 183 
639 249 

801 ss.” 


Nr OBI 
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it appears that the policy at such time had no available loan value, the third 
premium which was then due not having been paid. The policy therefore lapsed 
as of date November 17, 1929, for nonpayment of the premium note.” 

Under the law as announced in said decision, in order for the policy to have 
had an available loan value in excess of the indebtedness against it, which 
was $249 and interest thereon payable in advance at the rate of 6 per cent. per 
annum, it was essential that the premium for the sixth policy year be paid. 

The motion for rehearing is granted, the original opinion is withdrawn, the 
judgment is reversed, and the cause remanded. 

On Motion for Rehearing. 

On a former day of this term, we reversed the judgment and remanded the 
cause to the trial court for the reason we were of the opinion that the issues 
of waiver and estoppel pleaded by appellees against appellant had not been 
determined. On a second motion for rehearing, our attention is called to the 
fact that the case was fully developed, and we find that the court determined 
the pleas of waiver and estoppel against appellees; hence, appellant’s motion 
requesting that the judgment be rendered is granted, and the judgment heretofore 
entered set aside, and judgment here rendered in behalf of appellant. 


MASSACHUSETTS MUT. LIFE INS. CO. v. BANK OF CALIFORNIA, 
N. A., et al. No. 26213. 
Supreme Court of Washington. Sept. 9, 1936. 
60 Pacific Reporter (2d) 675. 
1. INSURANCE. 

Where insured under life policy may assign policy and change beneficiary, 
assignee of policy as security for a debt has prior right to so much of proceeds as 
may be required to discharge debt. 

(For other cases, see Insurance, Dec: Dig. § 222.) 

2. INSURANCE. 

Where insured has right under life policy to change beneficiary, no beneficiary 
acquires vested interest therein, but vested interest is obtained when. policy gives 
insured no right of change. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. 

Expectancy of beneficiaries named in life policy giving insured right to change 
beneficiary to relatives or dependents held no bar to right of insured to subsequently 
assign policy to secure indebtedness, since such beneficiaries had no vested interest 
in policy. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

4, INSURANCE. 

Provision of life policy that insured could not make himself or his estate 
beneficiary of policy held not to preclude him from assigning policy as security for 
a debt. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

Department 1. 

Appeal from Superior Court, King County; Roscoe R. Smith, Judge. 

Interpleader action by the Massachusetts Mutual Life Insurance Company 
against the Bank of California, N. A., as executor, and Madeline M. Flick and 
others. From the judgment rendered, the Bank of California, N. A., as executor, 
appeals. 

Reversed and remanded, with directions. 

Allen, Froude & Hilen, of Seattle, for appellant. 

Flick & O'Neill, of Seattle, for respondent. 

TOLMAN, Justice. 

The appellant questions no fact found by the trial court, but assigns errors 
upon the conclusions drawn from the admitted facts. 

Edwin H. Flick in his lifetime procured a policy of insurance upon his life 
to be written by the plaintiff which was continued in force until the death of 
Mr. Flick. Some time prior to his death, Mr. Flick assigned, or attempted to 
assign, this policy to Florence E. Gilson as security for loans and advances made 
by her to him which, at the time of Mr. Flick’s death, exceeded the amount which 
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then became payable under the life insurance policy. The assignment was not 
reported to the insurance company, and it knew nothing of such an assignment 
until after the death of Mr. Flick. 


Following Mr. Flick’s death, conflicting claims to the proceeds of the policy 
were made on behalf of the beneficiaries named in the policy and by Mrs. Giison 
and, after her death which soon followed, by the appellant as executor of her 
estate. The insurance company, being unwilling to assume the risk of paying 
either, began this action by interpleading the parties, and it now has no interest 
in the results. 

From the terms of the policy and the instruments which are a part of it, the 
trial court drew the conclusion that Mir. Flick, the insured, had no right or power 
to pledge or assign the policy or its proceeds without the consent of the bene- 
ficiaries, and that therefore no interest therein passed to Mrs. Gilson. A judg- 
ment followed which by its terms excluded the Bank of California, N. A., as 
executor of Mrs. Gilson’s estate, from any interest in the policy or its proceeds 
and which directed the insurance company to pay the proceeds of the policy to the 
beneficiaries named in the policy. 


The Bank of California, N. A., as executor, has appealed. 


In addition to the facts already stated, it is necessary to set forth the terms 
of the application and the amended application made by the insured, the special 
settlement provision written into the policy by the insurer, and perhaps certain 
other of the provisions of the policy, all of which are pertinent parts of the con- 
tract of insurance which must be construed in arriving at a decision. 


The application ‘signed by the insured is dated November 5, 1928. Among 
other things it contains the following questions and answers: 


"17. How do you wish dividends A. Barto ert 
to be used? B. nore . 

C. To ‘purchase paid-up additions, re- 
serving to myself the right to sur- 
render for cash, or 

(Strike out methods not desired) D. te 


” 
T 


“19. To whom is the amount of the insurance to be paid in case of your geath? 
Give Christian name and relationship. 
“To my See Amendment.” 


“20. Which one of the following provisions do you desire as to a (Strike out 
change or successive change of the beneficiary with the con- provisions not 
sent of the Company? desired.) 


. The right to change only to a relative by blood or marriage, or to a dependent, 
but not to myself or my estate or personal representatives. 


” 


_ The amended application is dated November 19, 1928, was signed by the 
insured, and contains the following: 

“Answer to question No. 19, Part I, should read: * * * 

“The $5,000.00 policy to be payable as follows: If the policy shall mature as 
a death claim, the proceeds shall be divided into equal shares of such a number 
that one share may be and shall be apportioned to each of my children, June M. 
Flick (born March 3, 1914) and Lambert H. Flick (born February 5, 1918), who 
may then be living, but if neither of said children shall then be living, the proceeds 
shall be paid forthwith to my wife, Madeline S. Flick, if living, otherwise to my 
executors or administrators. 

“Any share apportioned at any time, in accordance with the provisions hereof, 
to either of my said children shall be paid forthwith to such child if he or she has 
attained the age of twenty-five years, otherwise said share shall be retained under 
Option ‘D,’ and interest thereon paid monthly until such child attains that age, 
when said share shall be paid forthwith to such child; said interest installments 
under Option ‘D’ to be paid to my said wife, provided both she and such child 
shall be living as said installments respectively. fall due, otherwise to such child, 
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provided such child shall be living as said installments respectively fall due. 

“Upon the death of either of my said children subsequent to said maturity 
and prior to attainment of age twenty-five, such deceased child’s share of the pro- 
ceeds shall be apportioned to my other child above named, if living, otherwise 
paid forthwith to my said wife, if living, otherwise to my executors or adminis- 
trators.” 

The amended application was approved and acted upon by the insurer, as is 
shown by the special settlement agreement attached to and made a part of the 
policy, which we now quote: 

“If this policy shall mature as a death claim, the proceeds shall be divided 
into equal shares of such a number that one share may be and shall be apportioned 
to each of the insured’s children, June M. Flick (born March 3, 1914), and 
Lambert H. Flick (born February 5, 1918), who may then be living, but if neither 
of said, children shall then be living, the proceeds shall be paid forthwith to the 
insured’s wife, Madeline S. Flick, if living, otherwise to the executors or adminis- 
trators of the insured. 

“Any share apportioned at any time, in accordance with the provisions hereof, 
to either of the said children shall be paid forthwith to such child if he or she 
has attained the age of twenty-five years, otherwise said share shall be retained 
under Option ‘D’ herein, and interest thereon paid monthly until such child attains 
that age, when said share shall be paid forthwith to such child; said interest 
installments under Option ‘D’ to be paid to the said wife, provided both she and 
such child shall be living as said installments respectively fall due, otherwise to 
such child, provided such child shall be living as said installments respectively 
fall due. 

“Upon the death of either of the said children subsequent to said maturity 
and prior to attainment of age twenty-five, such deceased child’s share of the 
proceeds shall be apportioned to the other child above named, if living, otherwise 
paid forthwith to the said wife, if living, otherwise to the executors or adminis- 
trators of the insured. 

“S. J. Johnson, Secretary.” 

The policy uses language in a number of places indicating that it may be 
assigned, and contains nothing limiting the right to assign it except the following: 

“The Company will not recognize any assignment of this policy until the original 
assignment, or a duplicate, or a certified copy thereof, shall be filed at the Com- 
pany’s Home Office, nor will it assume responsibility for the validity of an assign- 
ment.” 

This clause is, of course, meant for the protection of the insurer and may be 
waived by it. So, though there was no compliance with this provision, no one 
except the insurer can take advantage of that fact, and the insurer has not seen 
fit to do so. 

The legal effect of the language of this policy as to its assignability does not 
differ from the language of the policy held - ‘. assignable in Schade v. Western 
Union Life Ins. Co., 125 Wash. 200, 215 P. 

[1] It seems to be the general rule Rw when the policy by its language 
recognizes the right of the insured to assign it and when the insured may change 
the beneficiary, one to whom it has been assigned as security for a debt will be 
held to have a prior right to so — of the proceeds as may be required to dis- 
charge the debt secured. Elmore v. Continental Life Ins. Co., 131 Kan. 335, 291 
P. 755; Schade v. Western Taken: Life Ins. Co., supra; Seattle Association of 
Credit Men v. Bank of California, 177 Wash. 130, 30 P.(2d) 972; Antley v. 
New York Life Ins. Co., 139 S. C. 23, 137 S. E. 199, 60 A. L. R. 184; Potter v. 
Northwestern Mut. Life Ins. Co., 216 Iowa 799, 247 N. W. 669. 


[2] It is a universally recognized rule that where the right to change the 
beneficiary is rese ae to the insured, no beneficiary acquires a vested interest in 
the policy. Schade v. Western Union Life Ins. Co., supra; Toole v. National Life 
Ins. Co., 169 Wash. 627, 14 P.(2d) 468; Seattle Association of Credit Men v. 
Bank of California, supra. 

In these modern, complex times, the right of every man to use his accumula- 
tions to pay his debts, especially when he has pledged them to obtain liquid 
capital, ought not to be limited or abridged except only in those instances where 
by his own act he has barred his own right of control by creating an irrevocable 
vested interest in another or others. Life insurance, during the life of the insured, 
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forms a reserve to be drawn upon in times of stress and many have improved their 
fortunes and bettered the condition of their dependents by drawing liquid capital 
from that source to enable them to maintain or renew their business activities. 

All authorities agree that when the policy names a beneficiary and gives the 
insured no right of change, the interest of such a beneficiary is a vested one. The 
rule must work both ways, and it must be equally true that when, by the terms 
of the policy, the insured may wipe out the expectancy of the named beneficiary 
by naming another there can be no vested interest in the named beneficiary. 

|3] Applying that reasoning to the facts of this case, it would seem inevitably 
to follow that if the insuréd had at any time, after the issuance of the policy, 
named as beneficiary any other relative by blood or marriage, or any one then 
dependent upon him, then immediately the expectancy of those previously so named 
would have ended completely. Therefore, the named beneficiaries never had a 
vested interest and their expectancy was no bar to the right of the assured to 
assign the policy, Seattle Association of Credit Men v. Bank of California, supra. 

[4] Our decision might well rest upon what has been said, but the respondent 
contends that under the terms of the applications the insured could not make him- 
self or his estate the beneficiary of the policy and as a consequence he might not 
assign the policy. We cannot accept the premise or the conclusion which is drawn 
from it. 

It is true that in the application the insured struck out the provision giving him 
the right to change to any beneficiary and left in the application the limited pro- 
vision which we have quoted; but, if that was a contract or an offer to contract, 
for whose benefit was it made? Not for the benefit of the insurance company, 
for it was not interested in who should be the beneficiary, and, in any event, it has 
not here asserted any right or interest in that question; not for the benefit of the 
named beneficiaries, because they had an expectancy only and their expectancy 
would be extinguished by any change to a relative or a dependent or any other; 
and not for the benefit of some unknown and now unascertainable relative or 
dependent, because none such was ever named as a beneficiary, none ever had so 
much as an expectancy, and certainly none ever had a vested interest. 

We have studied innumerable authorities, not necessary to be here cited, and 
have found none which holds a policy to be nonassignable when there is no vested 
interest in a beneficiary and none which holds that a named beneficiary has a vested 
interest when the policy permits the insured to terminate the interest of such a 
beneficiary. 

We conclude that since the insured could change the beneficiary within the class 
described in the application, there was no vested right nor interest in the named 
beneficiaries, and they having no vested right cannot contest or dispute the right cf 
the insured to assign the policy. 

The judgment appealed from is erroneous. Reversed, with directions to enter 
a judgment giving due effect to the conclusions here expressed. 

Mitchell, Steinert, and Geraghty, JJ., concur. 
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ACCIDENT 


GANNAWAY v. STANDARD ACC. INS. CO. OF DETROIT, MICH. No. 1409. 
Circuit Court of Appeals, Tenth Circuit. July 27, 1936. 
85 Federal Reporter (2d) 144. 
1. INSURANCE. 


Provision in accident policy that change in contract could be effected only with 


approval of executive officer of insurer is valid and binding, and is presumed to be 
known to insured. 


(For other cases, see Insurance, Dec. Dig. § 376[3].) 
2. INSURANCE. 


Failure of insured to pay renewal premium on due date lapsed accident policy 
as provided therein, notwithstanding soliciting agent’s agreement with insured that 
the policy should not lapse without notice in advance to insured, in view of policy 


provision expressly withholding authority from soliciting agent to waive any of 
provisions of policy. 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 

Appeal from the District Court of the United States for the Western District 
of Oklahoma; Edgar S. Vaught, Judge. 

Action by Florence T. Gannaway against the Standard Accident Insurance 
Company of Detroit, Michigan, which was removed from the state court to the 
Federal District Court for the Western District of Oklahoma. From a judgment 
of dismissal, the plaintiff appeals. 

Affirmed. 


Wade H. Loofbourrow, of Oklahoma City. Okl., and Meacham, Meacham & 
Meacham, of Clinton, Okl., for appellant. 


M. U. Hayden, of Detroit, Mich., Ned Looney, of Oklahoma City, Okla., and 
Edgar Fenton, of Kansas City, Mo., for appellee. 


Before Phillips, McDermott, and Bratton, Circuit Judges. 
Bratton, Circuit Judge. 


This action presents for determination the liability of the insurance company on 
its accident policy insuring Clarence Gannaway with double indemnity in the event 
death should result from bodily injuries effected through accidental means while the 
insured was driving or riding in an automobile. 

Plaintiff is the nominated beneficiary in the policy and the surviving widow of 
the insured. She instituted the suit in the state court alleging that the policy was 
dated January 17, 1928, and provided for an annual premium of $27.50; that F. H. 
Palmer was the agent of the company at Clinton, Okla., that it was agreed 
between the insured and the company through Palmer that the policy should not 
lapse without notice thereof in advance; that it would be renewed from year to 
year and kept in force unless the insured notified the company otherwise and that 
he would pay the premium; that the insured depended upon the company to keep 
the policy in force and to send him a statement for the premium as it became due; 
that annual premiums were paid to the agent on February 1, 1929, March 1, 1930, 
and February 6, 1931; that they were paid and accepted and the insurance continued 
in force in accordance with such agreement, custom and practice; that the ¢com- 
pany held Palmer out to the insured and others as its agent clothed with full 
apparent power to enter into the agreement and do the things set forth; and that 
on January 27, 1932, while the insured was depending upon such understanding and 
depending upon such understanding and agreement that the policy was in force 
and without any notice from the company that it had lapsed, the insured sustained 
bodily injuries through accidental means while riding in an automobile from which 
he died the following day. Subsequent to removal of the case to the United States 
court and more than three years after the death of the insured, a supplement to 
the petition was filed in which it was alleged that some time in January, 1932, the 
company issued its usual and customary certificate of renewal at its office in Okla- 
homa City and forwarded it to Palmer; that Palmer displayed it to the insured 
and advised him that the policy was renewed and in force for another year; and 
that if the insured did not actually pay the premium for such renewal at the time 
the certificate was issued, the company extended him credit for the amount in 
accordance with the custom and practice between them. 


A demurrer on the ground that the alleged facts failed to state a cause of 
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action and that the action was barred by the statute of limitation and by the 
limitation fixed in the policy was sustained. Plaintiff appealed. 

[1] It is contended that the amendment introduced a new cause of action 
which had become barred, but the conclusion which we have reached respecting the 
basic question of liability upon the policy renders it unnecessary to consider that 
point. The policy was an annual contract which expired upon failure to pay the 
renewal premium on the due date. It provided that, subject to its conditions and 
limitations, it might be renewed with the consent of the company and by paymeut 
of the premium; that if default should be made in the payment of the premium, the 
subsequent acceptance of such premium should reinstate the insurance, but only to 
cover accidental injury thereafter sustained; that no change in its terms should 
be valid unless approved by an executive officer of the company and indorsed 
thereon; and that no agent should have authority to change the policy or to waive 
any of its provisions. Manifestly, there were two plainly provided requisites for 
renewal. They were payment of the premium and assent of the company. And by the 
clear terms of the reinstatement clause, acceptance of an overdue premium merely 
reinstated the contract to cover injury thereafter sustained and did not extend 
the coverage to the period intervening between the termination and the subsequent 
payment. Further, it was unconditionally provided that a change in the contract 
could be effected only with approval of an executive officer of the company. Palmer 
was not such an officer. He was a soliciting agent without the powers of a general 
agent. The policy expressly withheld authority for him to waive any of its pro- 
visions. It clearly denied authority in him to waive termination of the contract on 
January 17, 1932, upon failure to pay the premium due at that time or to agree with 
binding effect upon the company that the insurance should continue in force without 
payment of such premium. A provision of that kind is valid and binding; and where 
it is expressed in the contract, the insured is presumed to be aware of it. And one 
who enters into an agreement with such an agent, knowing that his act exceeds his 
authority, cannot have recourse against the principal, absent ratification. Northern 
Assurance Co. v. Grand View Building Association, 183 U. S. 308, 22 S. Ct. 133, 46 
L. Ed. 213; Slocum v. New York Life Ins. Co., 228 U. S. 364, 33 S. Ct. 523, 57 L. Ed. 
879, Ann. Cas. 1914D, 1029; Exchange Trust Co. v. Capitol Life Ins. Co. (C. C. A.) 
49 F.(2d) 133; Lamar v. AStna Life Ins. Co. (C. C. A.) 85 F.(2d) 141; Hill v. Phil- 
adelphia Life Ins. Co. (C. C. A.) 35 F.(2d) 132; Miassachusetts Protective Ass’n v. 
Turner, 171 Okl. 14, 41 P.(2d) 689; Collins v. Metropolitan Life Ins. Co., 32 Mont. 
329, 80 P. 609, 1092, 108 Am. St. Rep. 578; Tuttle v. Pacific Mut. Life Ins. Co., 58 
Mont. 121, 190 P. 993, 16 A. L. R. 601; Travelers’ Ins. Co. v. Myers, 62 Ohio St. 
520, 57 N. E. 458, 49 L. R. A. 760. 

The petition contains general allegations that the company held Palmer out 
as its agent clothed with apparent authority to make the agreement; that the 
insured depended upon such agreement; and that the company acted accordingly 
and ratified and acquiesced in it. The demurrer admitted all matters well pleaded, 
but these allegations are in conflict with the clear provision in the policy expressly 
denying authority to an agent to make an agreement of that kind. It is well settled 
in Oklahoma and elsewhere that where a written instrument is the foundation of a 
civil action and a copy of it is attached to the pleading, it controls over the pleading 
in respect of any conflict between the two. Hyde v. City of Altus, 92 Okl. 170, 218 
P. 1081; Mason v. Slonecker, 92 Okl. 227, 219 P. 357; Forry v. Brophy, 116 Okl. 99, 
243 P. 506: Home Ins. Co. v. Whitchurch, 139 Okl. 1, 281 P. 234; School District 
No. 60 v. Crabtree, 146 Okl. 197, 294 P. 171; Deere v. Gypsy Oil Co., 160 Okl. 237, 
15 P.(2d) 1086; Devine v. Pyanhunkah, 170 Okl. 178, 39 P.(2d) 132: Maxwell- 
Chamberlain Motor Co. v. Piatt, 65 Colo. 140, 173 P. 867; Stillwell Hotel Co. v. 
Anderson (Cal. App.) 42 P.(2d) 720; Aétna Ins. Co. v. Long (Tex. Civ. App.) 
47 S.W.(2d) 854; Rounds v. Owensboro Ferry Co., 253 Ky. 301, 69 S.W.(2d) 350; 
Frigorifico Wilson De La Argentina v. Weirton Steel Co. (C. C A.) 62 F.(2d) 
677. 

[2] Plaintiff's alleged cause of action has its genesis in covenants which the agent 
lacked authority to make. 

Accordingly, the judgment of dismissal is affirmed. 
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OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited v. MOORE. 
No. 10545. 
Circuit Court of Appeals, Eighth Circuit. Aug. 13, 1936. 
85 Federal Reporter (2d) 369. 
3. INSURANCE. 


Evidence held to sustain finding that insured was totally disabled after date of 
fall from chair, during time accident policy was in force until date of insured’s 
death from drowning in bathtub after policy lapsed for nonpayment of premiums, 
as regards beneficiary’s right to recover for disability and death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

Statement of insured in application for disability benefits under accident policy 
to effect that he was partially disabled held not to preclude recovery by beneficiary 
tor permanent disability and death of insured which occurred after lapse of policy 
for nonpayment of premiums, where evidence showed insurer was not prejudiced 
by such statements, and had sufficient notice that insured’s claim was for permanent 
disability. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

5. INSURANCE. 

Evidence that insured’s disability might have been caused by fall as alleged by 
beneficiary suing on accident policy without showing that such cause did produce 
the condition was insufficient to take question to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. INSURANCE. ; ; 

In suit on accident policy, evidence that fall from chair by insured was cause 
of insured’s subsequent permanent disability, and death resulting from drowning 
in bathtub which occurred at time policy had lapsed for nonpayment of premiums 
held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. : 

Action by Ethel Moore against the Ocean Accident & Guarantee Corporation, 
Limited. From an adverse judgment, the defendant appeals. On the death of 
Ethel Moore, Roger D. Moore, administrator, was substituted in her stead. 


Reversed and remanded, with directions. 


Joseph N. Hassett, of St. Louis, Mo., for appellant. 

Maurice P. Phillips, of St. Louis, Mo., for appellee. a. 

Before Gardner and Sanborn, Circuit Judges, and Nordbye, District Judge 

GARDNER, Circuit Judge. 

This is an action at law brought by appellee as beneficiary in a policy of insur- 
ance in which the insured was her husband, John A. Moore. The petition is in two 
counts. The first seeks recovery for total disability to the insured prior to his 
death, while the second seeks recovery of the amount agreed to be paid on the 
death of the insured. Trial to a jury resulted in a verdict for appellee on each 
count, and from the judgment entered thereon this appeal has been taken. The 
parties will be referred to as they appeared below. 

__The policy insured John A. Moore, by occupation a lawyer, against loss or dis- 
ability resulting directly, independently, and exclusively of all other causes, from 
accidental bodily injuries. If the injuries should result in death within twelve 
months from the date of the accident, the principal sum of $15,000 was agreed to 
be paid to the beneficiary. The policy also provides: “(b) If such injuries shall 
from the date of accident, continuously and completely disable and prevent the 
Insured from performing any and every duty pertaining to his occupation, and 
during the period of such disability shall result in any of the above losses, the 
Company will pay the fixed indemnity specified therefor, and in addition the weekly 
indemnity hereinafter provided for the period between the date of the injury and 
the date of the loss.” 


The policy also provides that if such injuries disable and prevent the insured 
from the date of the accident from performing any and every duty pertaining to 
his occupation, the insurer will pay a weekly indemnity of $50 for the first fifty-two 
weeks, and if the disability continues beyond fifty-two weeks, the insurer will 





Acc.] Ocean Accident & Guarantee Corporation, Ltd. v. Moore 119 


increase the weekly indemnity 10 per cent. each additional fifty-two weeks until the 
increase shall amount to 50 per cent. of the original weekly indemnity. Thereafter, 
as long as the disability continues, the insurer agreed to pay the original weekly 
indemnity, plus the increase. The policy also provides that if the injuries con- 
tinuously prevent the insured, from the date of the accident or immediately follow- 
ing total disability, from performing some material part of the duties pertaining to 
his occupation, the insured would pay, during such partial disability, not exceeding 
thirty weeks, a weekly indemnity of 50 per cent. of the amount payable for total 
disability. The policy also provides that written notice of the injury must be 
given to the insurer within twenty days after the date of the accident causing the 
injury, but failure to give such notice within the time provided is not to invalidate 
any claim if it should be shown not to have been reasonably possible to give such 
notice, and that notice was given as soon as reasonably possible. In the event of 
death of the insured, any accrued weekly indemnity is made payable to the bene- 
ficiary if surviving the insured. The policy does not cover any injury resulting 
directly or indirectly from disease. 

The policy went into effect July 24, 1930, and premium payments kept it in 
force until July 24, 1932. 

At the conclusion of the testimony, defendant presented a demurrer to the evi- 
dence, requesting the court to instruct the jury that on each count of plaintiff’s peti- 
tion, under the pleadings, the law and the evidence, plaintiff was not entitled to 
recover and the verdict should be in favor of defendant. The court refused so to 
instruct, but submitted the case to the jury on instructions to which defendant 
saved certain exceptions. The assignments of error, however, present no claim of 
error in the court’s instructions, and the substantial question presented for our 
consideration is whether the evidence is sufficient to sustain the verdict. 

[1] We do not weigh the evidence, but under the well-settled rule consider the 
evidence from the standpoint most favorable to the plaintiff because all disputed 
questions of evidence have been resolved by the verdict of the jury against defend- 
ant. Limbeck v. Interstate Power Co. (C. C. A. 8) 69 F.(2d) 249. Assuming, as 
we must, that the jury has resolved all disputed questions of fact in favor of the 
plaintiff, they may be stated substantially as follows: 

In April, 1931, the insured was about fifty-one years of age. He was a lawyer 
in active practice in St. Louis, Mo. Prior to April, 1931, he had, with immaterial 
exceptions, the appearance of being a healthy, vigorous and well-preserved man. 
On April 13, 1931, while taking his morning exercises, he slipped and fell, striking 
the floor. From that time on to his death, he was not a well man. It is the injury 
received from this fall which must be the foundation of the causes of action on the 
policy. After the fall, he came down stairs with difficulty and had trouble in seating 
himself. He ate very little breakfast. The son, Randolph Moore, assisted him 
down the front steps and into his car. After driving down town and parking the 
car, the son assisted insured in walking. The insured could not get his back 
straightened un, and took very short steps. He did practically nothing but lie down 
most of the day. A case set for trial that day was continued. The son, who 
worked in the law office of insured, looked things up for his father in the books, 
and read them to him. Insured had a headache, held his head a great deal, could 
not straighten his back, and his son thought his foot was “draggy.” He took the 
insured home shortly after noon, which was unusual. The following day, the son 
and insured’s wife assisted insured to dress, and the son took his father to the 
office, where he did about as he had done the preceding day. There was a day or 
two when the insured did not go to his office. He suffered acutely for about ten 
days, when his back improved and he was able to walk more normally. After ten 
days from April 13, insured spent full time at the office up to the night of May 7, 
1931, and on May 1 and 2 he tried a case in the Circuit Court of St. Louis. He 
seemed to his son, who was present and helped, “greatly confused and suffered 
from a very severe headache throughout. He didn’t seem to be able to collect his 
thoughts, though he did go ahead with the trial of the case.” During meal time 
he lay down in the witness room, and the son brought him a lunch, but he ate 


little of it. After the trial of the case, he did practically nothing, though he did 
mail a motion for new trial on May 4, 1931, in the same case, and dictated some 
letters. He lay down in his office nearly all the time. If some very important 
individual or something important to his business came in, he would seat himself 
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at his desk and talk to the individual for a few moments, and then would say that 
he was not feeling well, and the person would leave. 


An office associate, R. J. Callahan, testified that he saw the insured about 
the office between April 13 and May 7, 1931, and noticed his condition; that he 


seemed to be dragging his leg, and from conversations, witness got the impression 

that he “‘was not so good mentally—I had the impression that he was slipping.” 
Insured complained of headaches, and kept rubbing his right arm. About three 

days after the fall, he went to an osteopath, who saw insured professionally on April 


22, 24, 29, May 4 and 6. The osteopath administered treatment for relief of the right 


arm. There seemed to be no improvement and he dismissed the case as out of his 


line. During the treatment, he sent the insured to Dr. Levey for X-ray. Dr. Levey 
said the insured was limping and complained of pain over the lower part of the 
back and running down the right leg, and he said he seemed to have an expression of 
pain on his face. The X-ray disclosed nothing, but no X-ray was made of the head. 


On April 25, 1931, insured wrote a letter in which he informed defendant of the 


accident and that he claimed he was entitled “to weekly indemnity, partly for total 
disability, and partly for partial disability.” On April 30, he signed a notice of 
accident on a form furnished by defendant, in which he made answer to certain 
questions as follows: 

“Are you totally or partially disabled by reason of such injuries? Yes. 

“Totally—For how long approximately? 5 days. 

“Partially—For how long approximately? two weeks and still continues.” 

These answers were in his own handwriting. 

(2, 3] It is the contention of defendant that there is no evidence that the injuries 
from the date of the accident continuously and totally disabled and prevented the 
insured from performing any and every duty pertaining to his occupation until May 
7. The lower court instructed the jury that total disability within the meaning of 
the policy meant disability to do all substantial and material acts necessary to be 
done in carrying on plaintiff’s occupation of attorney at law, with duties of office, 
court, and traveling, as distinguished from trivial or incidental acts; that it meant 
inability to perform all duties necessary to the practical prosecution of the insured’s 
occupation; that if the jury found that the insured could perform, during his life- 
time, some trivial incidental acts connected with the practice of law, with office 
duties, court duties and traveling in connection therewith, but was unable to perform 
any and every material and substantial act in the practical prosecution of his profes- 
sion, they would be warranted in finding that he was totally disabled; but if they 
found that there were substantial and material acts necessary to be done in carrying 
on his occupation which the insured could have performed during the period in con- 
troversy, they would not be warranted in finding total disability. This instruction 
was not excepted to at the trial, nor is its correctness challenged here. It must be 
accepted as a correct statement of the applicable law. United States F. & G. Co. v. 
McCarthy (C. C. A. 8) 50 F.(2d) 2. We think the evidence shows a condition 
warranting the jury in finding total disability, reserving for later consideration the 
question as to whether such total disability was caused by the injuries received by 
insured on April 13, 1931. 

[4] Defendant places great stress upon the letter of April 25, 1931, and the 
notice of April 30, 1931. The statements in these documents to the effect that the 
insured was partially disabled are, of course, not consistent with the total disability 
upon which the verdict and judgment must rest. They were not made by the bene- 
ficiary, and it is not necessary to consider to what extent they may be binding upon 
her. In Travelers’ Ins. Co. v. Melick (C. C. A. 8) 65 F. 178, 187, 27 L. R. A. 629, 
this court held that where a beneficiary made a statement in a proof of loss, it was 
conclusive upon him only until he should give the insurance company reasonable 
notice that he was mistaken, after which it had the effect of solemn admission 
against interest. In that case, the beneficiary stated in the proof of loss that the 
insured “took a knife, and cut his throat. All evidence shows that the condition of 
his mind and his physical condition, that prompted the suicide, was caused by the 
shot wound.” The evidence of the beneficiary, however, showed the death of the 
insured to have been caused by tetanus. The court held that ample notice that 
death was not caused by suicide was given in the plaintiff's pleadings. In the instant 
case, plaintiff’s petition pleads total disability. The statements signed by the insured 
were admitted in evidence as admissions against interest, and defendant had the full 
benefit of them, but notwithstanding these admissions the jury found for plaintiff. 
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A statement in a proof of death that is not true does not ee the beneficiary as a 
matter of law where the insurer is not prejudiced thereby. It is merely evidence 


to be considered and given such weight as the jury think it entitled to in connection 


with all other evidence in the case. Union Mutual Life Ins. Co. v. Payne (C. C. A. 
5) 105 F. 172; Supreme Lodge, K. of P. of W. v. Beck, 181 U. S. 49, 21 S. Ct. 532, 
45 L. Ed. 741. 

Defendant had other notice besides the petition that the claim was for total 
disability. It sent an adjuster to undertake to negotiate a settlement with the 
insured after the notice of April 30 was received, but insured told him he was not 


ready to settle. On January 20, 1933, insured’s son wrote defendant, claiming 
total and permanent disability indemnity under the policy, beginning on or about 
April 13, 1931. On January 30 or 31, 1933, Dr. Deppe examined the insured and 
reported on his condition to the insurance company. On February 11, 1933, the 
day after the death of the insured, the son notified defendant of the death and of 


the claim of his mother, the beneficiary, for accidental death. On February 23, 
1933, defendant wrote, denying liability and refusing to furnish form for proof. 
It wrote again on June 28, 1933, in the same vein. Defendant has, therefore, 
shown no prejudice. f 

In Clarke v. Travelers’ Ins. Co., 94 Vt. 383, 111 A. 449, 450, the insured in an 
accident policy filed proof of claim, alleging partial disability, and later sued for 
total disability. A verdict for total disability was sustained, and in the course of 
the opinion it is said: “The defendant’s contention that the plaintiff was precluded 
by the proof of claim filed alleging partial disability from showing that his 
disability was in fact total and continuous to the time of the amputation cannot 
be sustained. Statements therein would stand as admissions against interest to 
be considered by the jury in determining the degree of plaintiff’s disability, but 
they would not be conclusive of his right of recovery.” 

The jury may well have concluded, as it evidently did, that the insured was 
mistaken in his conclusion and that his disability was in fact total. 

On May 7, 1931, the insured fell again in his office. From that time on until 
his death, February 10, 1933, there is no doubt that the insured was totally dis- 
abled. As to this accident, the lower court instructed the jury as follows: “You 
cannot, so far as establishing the liability in this case is concerned, the date May 8, 
1931, when the insured is alleged to have fallen in his office—or in the office of an 
associate—so far as establishing the liability is concerned, that date shouid be 
dismissed from your mind because the plaintiff is not entitled to recover in this 
case for injury, accidental injury, sustained on that date, if there was anv such 
inj'iry sustained on that day. We are not saying that you have to disregard that 
occurrence. You may keep that occurrence in mind as some evidence of thie 
insured’s physical condition subsequent to the vital day of April 13, 1931, as some 
evidence of his physical condition, and for that purpose it is proper for you two 
consider it. But you can not and should not permit recovery in this case on the 
theory that the insured sustained the accidental injury, resulting in this loss of 
his, on May 7, 1931.” 

On February 10, 1933, the insured drowned in the bathtub at his home. The 
evidence sustains the finding that the insured fell into the tub, that his physical 
condition, which, from July 4, 1931, included a paralysis of the right side, pre- 
vented his getting out of the tub, and that he drowned in the water in it. 


Defendant’s evidence tended to show that a clot of blood in the left coronary 
artery near the heart caused the death. Plaintiff had evidence, however, tending 
to show that the immediate cause of death was drowning, and that whether con- 
scious or unconscious when he fell into the water, with his weakened right arm, 
partially paralyzed, under him, he was not able to extricate himself from the 
water. This testimony was given by plaintiff's expert, Dr. Miller, who on cross- 
examination testified that the coronary occlusion might have caused insured pain; 
it might have been a contributing factor toward his falling: it might have been 
the thing that caused him to fall and bump his head on the tub or faucet, or 
whatever happened to him; and might have contributed to getting him into the 
bathtub. Defendant insists that this shows that plaintiff’s expert admitted that 
the cause of death was a blood clot. On cross-examination, the doctor also testified 
that in his opinion the clot did not cause the death, and he testified: “It might have 
been the thing that caused him to fall and bump his head on the tub or faucet or 
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whatever happened to him, and may have contributed to getting him into the bath- 
tub. I certainly would be willing to agree to all that, but I do not think it caused 
his death. It is not a fact that he would have died with that occluded coronary 
artery if he had been in bed or on the floor, and furthermore, it is entirely 
probable that this may have occurred during the struggle of this man in the water, 
trying to extricate himself in the act of drowning, or it may actually have been 
possible it was blood that clotted in their post-mortem.” 

Considering the entire testimony of this expert, it is possible that the jury had 
before it sufficient evidence to sustain the finding that the insured’s condition, result- 
ing from antecedent causes, was the proximate cause of his drowning in the 
bathtub. The theory of recovery for death is stated by the court as follows: 
“But if you find that the insured did suffer an accidental injury on April 13, 1921, 
and that as the result of that accident he suffered injuries which completely dis- 
abled him down to the 10th of February, 1933, and that he came to his death on 
tha day as a result of those injuries, then this policy was in effect at the time of 
the death of John A. Moore.” 

The occasion for this instruction is apparent. The insured, it will be observed, 
did not die within twelve months of the date of the accident. There could be no 
recovery for the accidental’ death as an original fortuitous event, because, at the 
time of the insured’s death, the policy had lapsed for want of payment of pre- 
miums. There could, however, be a recovery for death under the provisions of the 
policy if the accidental injuries from the date of the accident, continuously and 
completely disabled the insured, and, during the period of such complete disability, 
resulted in the death of the insured. 

The controlling question, therefore, is whether the fall of April 13, 1931, 
caused or resulted in the total disability of the insured. If it did, the verdict on 
count 1 at least should be sustained. If the total disability ensuing resulted in 
or caused the death of insured, then the verdict on count 2 should be sustained. 
We therefore direct our attention to the casual relation of the first fall to the 
succeeding events. 

This vital link in the testimony was attempted to be supplied by plaintitf 
through expert witnesses. In this connection, it should be stated that it is the 
contention of defendant that the disability of the insured was not caused by 
accident, but by progressive arteriosclerosis. So far as the evidence for plaintiff 
is concerned, the verdict must be sustained, if at all, on the expert testimony of 
Dr. M. W. Hoge and Dr. Dan Miller. We shall first refer to the testimony of 
Dr. Hoge, a nerve specialist. Referring to his examination of the insured on 
May 14, 1931, he testified as follows: “From my examination of Mr. Moore I 
believe the condition that I found in his right leg and right arm was due to a brain 
disturbance of the character of either a hemorrhage or blocking of one of the 
arteries The two conditions give rise to practically the same result: * * * it 
is not possible with any certainty to determine whether the apopletic seizure, as 
it is called is due to a hemorrhage or whether it is due to a blocking of blood 
vessels. * * * It is my opinion that a hemorrhage which might have occasioned 
the condition that IT found Mr. Moore suffering with could have been caused by a 
fall. In my opinion a fall may be productive of a hemorrhage or thrombus.” 

It is observed that this testimony leaves it entirely a matter of speculation as to 
what caused insured’s disability. The witness does no more than express a possi- 
hility that a fall may have caused the disability. As said in Kimmie v. Terminal 
R. R. Ass’n, 334 Mo. 596, 66 S.W.(2d) 561, 565: “Assurance of possibility is not of 
itself, however, sufficient to make a submissible case, upon the issue of cause and 
effect, for a plaintiff who has the burden of proof upon that issue.” 


15] Evidence that the condition might have heen caused by either injury or 
disease, without showing as to which of the possible causes did produce the con- 
dition, furnishes no basis upon which the jury might determine that issue. Adels- 
berger v. Sheehy, 332 Mo. 954, 59 S. W. (2d) 644. We may therefore eliminate the 
testimony of Dr. Hoge in our consideration of this issue. It has not. sufficient 
probative force “to make a submissible case.” 

{6] Dr. Miller testified that he made three calls at insured’s home subsequent 
to April 13, 1931, the first on June 24, 1932, the second on June 27, 1932, and the 
third on July 2, 1932. He also attended the autopsy on the insured’s body Feb- 
ruary 11, 1933, and he testified that the spleen, pancreas, liver, kidneys, and 
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stomach appeared to be normal; the lungs showed a definite evidence of edema. 
There was nothing wrong with the heart, except two small whitish scars in the 
musculature, and some hard red blood, a clot about one centimeter long, in a 
branch of the left coronary artery. The brain had three areas of degeneration on 
the left side, but the right side of the brain was entirely normal in every respect. 
He was asked to assume that the insured had sustained an injury of some charac- 
ter to his brain that had resulted in evidence of paralysis in his right arm and 
right leg, as early as May 7, 1931, and then was asked to state what would be the 
distinguishing features with respect to whether the paralysis at that time was 
caused by a pathological or diseased condition of the brain, or from traumatic 
means. He answered that in his opinion the lapse of time since those changes 
took place in the brain, back in 1931, to the period of time when there was an 
opportunity to examine the brain, would have obliterated the evidence that would 
permit any one to say postively whether “this thing came on in an hour, or a day, 
or a day or two, and would have prevented us from saying positively whether it 
was a blocking of a certain area that came from a plug inside a blood vessel, or 
whether it was a hemorrhage that occurred alongside those blood vessel trunks and 
spread out into tissues and caused a destruction of the brain tissue which gradually 
caved in from the top; but there might be presumptive bits of evidence along the 
way that would give the doctor some idea, not a hard and fast opinion, as to what 
had occurred.” 

In answer to another hypothetical question, the witness said: “The immense 
difference in the two sides of the brain—the fact that the right side was entirely all 
right except such blood vessel changes as you could normally expect in a man of 
that age—they were even a little better than you would expect in a man of that 
age—and the fact that the left side of his brain was all wrong—it had caved in 
areas, degenerated areas and some blood vessel changes—would lead me to believe 
that something happened to the left side of his head that didn’t happen to the right. 
\nd knowing the man personally and professionally over a number of about four 
years preceding this period in 1931, and seeing the kidneys, and liver, and spleen 
and other organs that did not show hardening of the arteries, I am quite firmly 
convinced that this trouble in the left side of the brain arose from some force.” 

The doctor was then asked a hypothetical question in which he was asked to 
assume, among other things, that, “ * * * Mr. Moore sustained a fall; that on the 
morning of April 13th, * * * while he was taking his morning exercises in a room 
in his home, that he slipped on a rug and fell heavily on the floor.” And he was 
asked to assume that on the evening of May 7, 1931, “ * * * he was seated in 
a chair, with his feet on a table, * * * that the chair went out from under him 
while his feet were on the table: he fell heavily on the floor; * * * ” besides a 
description of his physical condition and activities up to the time of his —_ and 
was asked whether in his opinion, “a rupture could have occurred in the brain of 
Mr. John A. Moore which produced the hemorrhage that in turn produced the 
par ilysis about which we have hypothesized the facts and which you had an oppor- 
tunity to observe upon examination?” The witness said: “It is my opinion, from 
my own nersonal experience with a large number of head injuries, from seeing 
and assisting in a large number of autopsies, and from a practice of twenty-five 
vears, and from a_ peculiar experience with a good many paralytic cases, that 
these falls did cause the changes in the left side of this man’s brain, cerebellum 
portion—(the cerebrum portion)—that caused his disability, paralysis and inability 
to talk and things that happened to him.” 

It is first to be observed that the witness’ conclusion was based, among other 
things, upon the fall of April 13, 1931, and the fall of May 7, 1931. The court, 
however, took from the jury the evidence with reference to the fall which occurred 
on May 7. So far as establishing any liability was concerned, the value of the 
opinion of an expert is dependent upon what there is back of it. This opinion, 
heing hypothetical, must stand or fall with the existence of the facts upon which 
it is predicated. Eliminate from the facts embodied in the hypothetical — 
the fact of the fall which occurred May 7, 1931, the opinion is wholly devoid « 
probative value or force. The jury could not be permitted to hazard an opinion 
as to what the view of the doctor might have been on the question of whether 
insured’s disability was caused by the fall of April 13 alone. But we think this 
evidence cannot be said to be substantial for another reason. 
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The only description of the accident embodied in the question to this witness 
was to the effect that on the morning of April 13, while insured was taking his 
morning exercises in a room at his home, “he slipped on a rug and fell heavily on 
the floor.” And if the accident of May 7 is to be considered, it is observed that 
the only description furnished to the doctor as to this accident is that “the chair 
went out from under him while his feet were on the table. He fell heavily on 
the floor.” The description of these physical facts seemed to disclose a compara- 
tively simple and slight accident. It is not claimed that he fell any considerable 
distance, or with any particular force, but simply that he slipped and fell to the 
floor. There was no evidence of any injury to the head, and there was no claim of 
any such injury. The insured reported not only to his own family, but to the 
insurance company, that he sustained some sort of a sacroiliac injury, and on the 
day of the injury he went to the office and within a day or two tried a lawsuit. 

Under these simple undisputed facts, we think the opinion of this witness is 
opposed to physical facts, scientific principle, and common knowledge, and we 
conclude that on this vital issue there is no substantial evidence to sustain the 
verdict of the jury. The judgment appealed from is therefore reversed, and the 
cause is remanded to the lower court, with directions to grant the defendant a new 
trial. 


SPENCER et al. v. CONTINENTAL CASUALTY CO. Civ. 10851. 
District Court of Appeals, Second District, Division 1, California. Aug. 21, 1936. 
60 Pacific Reporter (2d) 339. 

1. INSURANCE. 


In action on policy, answer specifically denying allegation of complaint that 
under policy insurer agreed to pay insured or his therein named beneficiary, 
held to raise valid issue as to plaintiffs’ right to sue, and required no allegation 
of new matter to justify proof thereof. 

(For other eases, see Insurance, Dec. Dig. § 645[3].) 

4. INSURANCE. _ 

In action on life and disability policy, where there was no evidence to sup- 
port allegation that insurer agreed to pay plaintiffs amount of indemnity speci- 
fied in policy, granting of nonsuit held not error. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from Superior Court, Los Angeles County; Carl A. Stutsman, Judge. 

Action by Emma J. Spencer and another against the Continental Casualty 
Company. From an order granting in part plaintiff’s motion for a new trial 
after judgment of nonsuit in favor of the defendant, defendant appeals. 

Reversed. 

Joe Crider, Jr., and Clarence B. Runkle, both of Los Angeles, for appellant. 

Willcox & Judson, of Los Angeles (Oregon Smith, of Los Angeles, of coun- 
sel), for respondents. 

Doran, Justice. 

This is an appeal from an order granting, in part, plaintiff’s motion for a 
new trial after judgment of nonsuit had been entered in favor of defendant. 

Plaintiffs alleged that defendant insurance company insured decedent Almon 
Clark Spencer, quoting from the complaint, “among other things, inst sick- 
ness, and agreed, in the event of any such sickness, to pay to said decedent or 
his therein named beneficiaries, Emma J. Spencer, his wife, and C. Almon Spen- 
cer, his son, the plaintiffs herein, the sum of fifty and no/100 ($50.00) dollars 
per week during the continuance of the same, and, m the event of the death 
of said decedent from any such sickness, the sum of ten thousand and no/100 
($10,000.00) dollars; that in evidence thereof said defendant on or about the 
same date, to wit: The said ninth (9th) day of November, 1926, made, executed 
and delivered to said decedent its policy of disability insurance, in writing, upon 
which plaintiffs in part rely, dated said date, and numbered P. D. 7095877.” 

It was further alleged that decedent was sick, infirm, and incapacitated for 
a considerable period before his death, which occurred on or about the 26th day 
of January, 1930. The action sought to collect the principal sum of $10,000, and 
a sum equal to a certain number of weekly indemnity payments alleged to be 
due under the terms of the policy. 
The answer denied these allegations generally and specifically. 
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Acc. ] Spencer et al. v. Continental Casualty Co. 


At the conclusion of plaintiff’s case, defendant moved for a nonsuit on the 
grounds: First, that the insurance policy which was in evidence provided that 
the principal sum of $10,000 was to be paid only in the event of accidental death 
and that the death of decedent resulted from natural causes; second, that the 
policy provided that the indemnity payments were payable to the insured; that 
the estate of the insured was not represented in the action in that no adminis- 
trator or other personal representative representing the estate appeared as a 
party thereto. Motion for a nonsuit was granted. 

Thereafter, plaintiffs made a motion for a new trial on the grounds set 
forth in paragraphs 1, 3, 4, 6, and 7 of section 657 of the Code of Civil Proce- 
dure. Said motion was supported in part by an affidavit of Emma J. Spencer, 
one of the plaintiffs, to the effect that affant and C. Almon Spencer were the 
sole heirs of said decedent, and that on the 5th day of February, 1935, a peti- 
tion for the appointment of affiant and said C. Almon Spencer, as joint admin- 
istrators of the estate of the said Almon Clark Spencer, which estate consisted 
only of the disability benefit afforded by the policy of insurance involved in the 
within action, was filed in the probate court. Affiant further alleged that in the 
ordinary course of events affant and C. Almon Spencer would be entitled to 
be substituted as plaintiffs herein in their representative capacity; that said 
petition for letters of administration was not filed until after the entry of judg- 
ment herein for the reason that upon the issues presented in the plaintiff’s com- 
plaint and the defendant’s answer and by reason of the failure of said answer 
to except to the legal capacity of plaintiffs to sue upon the policy of insurance 
herein involved, plaintiffs could not with reasonable diligence have filed or been 
expected to file such petition for said letters of administration. 


Said motion for new trial was granted on March 15, 1935. Thereafter, to 
wit, on March 26, 1935, the court entered the following order entitled “Amended 
Order Granting Plaintiff's Motion for a New Trial”: “The motion of the plain- 
tiffs for a new trial in the above entitled cause having regularly come on for 
hearing in Department 17 of the above entitled court, before Honorable Carl 
A. Stutsman, judge presiding, George A. Judson of counsel for plaintiffs, appear- 
ing for plaintiffs, and Clarence B. Runkle of counsel for defendant Continental 
Casualty Company, appearing on behalf of said defendant, and the matter having 
been duly argued and submitted, and the court having ordered said motion 
granted only as to the issues involving disability benefits under said insurance 
policy, and denied as to the issues involving death benefit, and having 
ordered that the granting of the motion be based upon the ground of error of 
law by the court, in that the answer of the defendant fails to affirmatively allege 
that the plaintiffs are not the proper parties to sue for or recover disability 
benefits provided for in the insurance policy mentioned in the complaint, and 
that said answer consequently fails to raise the issue that plaintiff could not 
sue for said disability benefits and the written order prepared and submitted by 
counsel for plaintiffs, and signed by the court, granting said motion for new 
trial, which order was dated March 15, 1935, having failed to speak the truth and 
correctly set forth and show the order made by fhe court, and said order having 
been inadvertently made and good cause therefor appearing: It is hereby 
ordered that said order of March 15, 1935, granting plaintiff’s motion for a new 
trial herein be and the same is hereby amended to provide that plaintiff’s 
motion for a new trial be and the same is hereby granted as to all the issues 
involving disability benefits provided in the insurance policy mentioned in plain- 
tiffs’ complaint and that said motion to said extent is granted only upon the 
ground of error of law in construing the issues raised by defendant’s answer, in 
that said answer is insufficient to tender in some specific pleading the issue as 
to whether or not the plaintiffs, or either of them, had capacity to sue, or to 
be the proper parties plaintiff, to recover disability benefits provided for in the 
contract of insurance set forth in plaintiffs’ complaint, and upon all other 
grounds of said motion, the same is denied. It is further ordered that plain- 
tiffs’ motion for a new trial as to the issues involving the death benefit provided 
2 the insurance policy set forth in the complaint be and the same is hereby 
denied.” 

It is contended by appellant: First, that the answer was sufficient to raise 
the issue that plaintiffs had no cause of action for disability benefits under the 
policy; and, second, that a motion for a new trial is not available as a remedy 
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to correct any error that the trial court may have made in construing the plead- 
ings. 

Respondent, on the other hand, asserts as a counter statement that: “The 
question involved in this case is whether two plaintiffs, who are the wife and 
son of an insured and also the beneficiaries under a life insurance policy cover- 
ing the life of the insured, and who are also the sole heirs of the deceased 
insured, who died intestate and whose estate had not up to the time of the trial 
been probated, may sue for and recover a disability benefit also provided by 
the policy, which was by the terms of the policy payable to the insured.” 

Quoting from respondents’ brief, it is contended: “Linneweber v. Supreme 
Council, 30 Cal. App. 315, 158 P. 229, is in point upon the right of the plaintiffs, 
themselves, to sue for and recover the disability benefit. It was upon the basis 
of the language contained in the last paragraph of that decision that the order 
granting the new trial in this matter was phrased as it was.” 


There appears, however, to be a wide difference between the situation pre- 
sented in the Linneweber Case and the situation in the instant action —a dif- 
ference which leaves open to serious question whether the the Linneweber Case 
affords any authority at all for the action of the court in the case at bar. It 
should be noted that in the Linneweber Case the insurance policy specifically 
provided that the proceeds thereof were payable to “Bernhard Linneweber, or 
in case of his death, to his children.” The case was presented on an agreed 
statement of facts wherein it was agreed that Bernhard Linneweber had died 
and that plaintiffs therein were his only children. It was also held that the 
right to sue had never accrued to Bernhard Linneweber prior to his death, and 
it definitely appeared by reason of the provisions of the policy, the pleadings, 
the facts which were stipulated, and the law, that plaintiffs therein were and 
could be the only real parties in interest. 

The Supreme Court has declared that a defendant has a statutory right 
to have a cause of action against him prosecuted by the real party in interest. 
The effect of such rule, it is said, is “to prevent a defendant against whom a judg- 
ment may be obtained from further harassment or vexation at the hands of 
other claimants to the same demand”; that “where the plaintiff shows such a 
title as that a judgment upon it satisfied by defendant will protect him from 
future annoyance or loss, and where, as against the party suing, defendant can 
urge any defenses he could make against the real owner, then there is an end 
of the defendant’s concern, and with it of his right to object; for, so far as 
he is interested the action is being prosecuted in the name of the real party in 


interest.” Giselman v. Starr, 106 Cal. 651, 40 P. 8, 10. 


[1] The pleadings and the evidence present no such situation in the case 
at bar. The complaint alleges that in the agreement sued upon, namely, the 
insurance policy, appellant agreed to pay to said decedent or his therein named 
\beneficiaries, Emma J. Spencer, his wife, and C. Almon Spencer, his son, the 
amounts herein sued upon. The answer herein specificially denies this allegation, 
which averment and denial raised a valid issue and required no allegation of 
new matter on the part of defendant to justify proof of such question. Del 
Fanta v. Sherman, 107 Cal. App. 746, 290 P. 1087; Reinert v. Proud, 8 Cal. App. 
(2d) 169, 47 P.(2d) 491; Shropshire v. Pickwick Stages, 85 Cal. App. 216, 
258 P. 1107; Heaton-Hobson Associated Law Offices v. Arper, 145 Cal. 282, 78 

. 721. In other words, the answer was sufficient to tender the issue as to 
plaintiffs’ right to sue. 


[2] The insurance policy in evidence provides as follows: “Indemnity for 
loss of life of the Insured is payable to the beneficiary if surviving the Insured, 
and otherwise to the estate of the Insured. A// other indemnities of this policy are 
payable to the Insured.” (Italics added.) Thus it will be seen that according to the 
terms of the policy, such indemnities, if any were due, became and were by 
operation of law, the estate of the deceased. 


[3, 4] The estate was not real but personal, and having been the subject of 
administration, no right accrued to plaintiffs herein, as individuals, to sue for 
its recovery. Unlike the Linneweber Case, the complaint herein merely alleges 
that the defendant agreed to pay the plaintiffs the amount of the indemnity 
specified in the policy. At the close of plaintiffs’ case the record was destitute 
of any evidence in support of such allegation. The contention of respondent, 
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therefore, that the court erred in granting the motion for nonsuit lacks support 
in the record. 

There appears to be slight, if any, ground for contention over the amend- 
ment by the court to the order granting the motion for a new trial. Assuming, 
but by no means conceding, that the court had power to amend its order [Drink- 
house v. Van Ness, 202 Cal. 359, 260 P. 869; Stevens v. Superior Court (Cal. 
Sup.) 59 P.(2d) 988] such amendment does not appear to have altered the legal 
status of the parties in so far as the questions raised by the appeal herein are 
concerned. The order in the first instance granting the motion for nonsuit was 
proper and valid, whereas the conclusions reached by the trial court in its order 
granting the motion for a néw trial are unsupported by the authorities. 

[5] Either upon the ground of accident or surprise, or newly discovered 
evidence, plaintiffs’ affidavit, filed in support of the motion for a new trial, was 
far short of being sufficient in several respects. At most, it served to inform 
the court that plaintiffs had taken steps to qualify themselves as proper parties 
plaintiff in the event an opportunity was afforded them. To this privilege, in 
the light of the record, the appellant is justly entitled to object. Courtesy is 
personal and uncertain, whereas the law is impersonal, and to insure certainty 
and uniformity, particularly when the rights of litigants are at stake, has never 
included in its philosophy, as the basis for legal action, a willingness to be 
obliging. 

[6] It is urged on behalf of respondent that “upon retrial the administrator 
might properly be substituted as plaintiff herein and thus also would be avoided 
the bar of the statute of limitations.” Such may be the case, but the statute of 
limitations is impartial and it is as much the right of one party to take refuge 
in its provisions as it is the duty of the other to guard against their operation. 


The motion for a new trial should have been denied; therefore, the order 
appealed from is reversed. 


We concur: Houser, P. J.; York, J. 


MAYFIELD v. FIDELITY & CASUALTY CO. OF NEW YORK. Civ. 1198. 
District Court of Appeal, Fourth District, California. Sept. 30, 1936. 
61 Pacific Reporter (2d) 83. 
INSURANCE. 

In action on accident policy, insurer had burden to prove affirmative defenses 
alleged by it. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

INSURANCE. 

Where accident policy expressly reserved to insured right to change beneficiary 
without named beneficiary’s consent, named beneficiary’s right under policy was not 
‘property right,” and was not proper subject of property settlement contract 
between insured and named beneficiary who was his wife at time policy was issued, 
and who obtained divorce before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

INSURANCE. 

In action on accident policy, evidence of conversation between witnesses and 
insurer’s agent regarding answer to be given insurance application question as to 
whether insured’s habits of life were temperate held admissible for purpose of 
explaining what was meant by word “temperate” by showing interpretation insurer 
placed upon that word, as explained by insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

14. INSURANCE. 

In action on accident policy, denial of nonsuit at close of beneficiary’s case on 
ground evidence showed insurance contract was between insurer and _ beneficiary 
named in policy, and that beneficiary had no insurable interest in insured’s life, held 
proper, where beneficiary made prima facie showing that insurance contract was 
between insurer and insured, since question of insurable interest was at that time 
immaterial, every person having an insurable interest in his own life. 

(For other cases, see Insurance, Dec. Dig. § 668][3].) 
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15. INSURANCE. 

Whether insured was temperate in use of intoxicating liquors as stated in appli- 
cation for accident policy held for jury (Civ. Code, § 106). 

The expression “temperance” is not synonymous with “abstinence,” 
and, on the contrary, conveys the idea of indulgence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

16. INSURANCE. 

In action on accident policy containing clause that no agent should have author- 
ity to change or waive provisions of policy, any waiver of provision or condition 
requiring insured to be temperate in use of intoxicants held binding on insurer 
where made by officer of insurer’s general agent. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

17. INSURANCE. 

A general agent vested with full authority to consummate a contract of insur- 
ance has power to waive conditions and forfeitures, although policy contains 
express limitation of authority of agent to bind insurer by waiver of conditions 
which are set out in policy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


Appeal from Superior Court, San Diego County; L. N. Turrentine, Judge. 

Action by Edith I. Mayfield against the Fidelity & Casualty Company of New 
York. From an adverse judgment, the defendant appeals. 

Affirmed. 

Sanders & Jacques, of San Diego, for appellant. 

Wright, Monroe, Thomas & Glenn, of San Diego, for respondent. 

JENNINGS, Justice. ‘ 

Plaintiff, as beneficiary in a policy of accident insurance issued by defendant, 
instituted this action to recover the amount specified in the policy for the accidental 
death of the insured. The trial of the issues which were raised by the pleadings 
of the parties was had before the court and a jury selected for the purpose and 
resulted in the return of a verdict in plaintiff's favor for the amount demanded. 
Judgment in plaintiff's favor was thereafter duly rendered. From the judgment 
thus entered, the defendant has prosecuted the present appeal. 

[1] Numerous specifications of error which are claimed to have been committed 
by the court during the progress of the trial are relied upon as warranting a reversal 
of the judgment. Before giving consideration to them it may properly be observed 
that the record demonstrates that plaintiff made out a prima facie case authorizing 
recovery by showing that the policy of insurance had been duly issued and once 
renewed by defendant, that the annual premiums due on the policy were paid, that 
the policy provided that in case of loss of life of the insured resulting from bodily 
injury sustained through specified accidental means the insurer would pay to the 
beneficiary named in the policy the sum of $5,000, that plaintiff was the beneficiary 
named in the policy, that the insured lost his life as a result of bodily injury sus- 
tained by him through accidental means as defined and limited by the terms of the 
policy during the time the policy was in force, that proof of loss was duly given as 
required by the terms of the policy, and that defendant refused to pay the sum 
stated in the policy for loss of life, but, on the contrary, gave notice that it rescinded 
the contract of insurance and tendered to plaintiff the sums paid as premiums on 
the policy, together with interest, which plaintiff declined to accept. Defendant’s 
answer to plaintiff’s complaint alleged as affirmative defenses, first, that the con- 
tract of insurance was not made with the person named in the policy as the insured, 
but was made with plaintiff; second, that at the time the insured lost his life 
plaintiff had no insurable interest in his life; third, that plaintiff in the application 
for the policy which was made a part thereof, made certain false, untrue, and mis- 
leading statements relative to the habits of life of the insured which, were made 
with the intent of deceiving defendant and which did deceive defendant and caused 
defenlant, believing said statements to be true, to agree to the issuance of the 
policy. With respect to such affirmative defenses thus alleged the burden of proof 
rested upon defendant to establish them. Mattson vy. Maryland Casualty Co., 100 


y App. 96, 279 P, 1045; Davilla v, Liberty Life Ins. Co., 114 Cal. App. 308, 299 
. 831. 


Appellant’s first contention is that the trial court improperly permitted certain 
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evidence to be introduced. The evidence which is claimed to have been inadmissible 
consists of the statements of the insured made to various persons. These state- 
ments fall into three classes. The first of them consists of statements made by 
him to respondent relative to his authorizing her to sign his name to the applica- 
tion for the policy. The second class consists of certain statements purportedly 
made to third persons wherein the insured recognized the existence of the policy 
and his approval of it. The third class consists of statements made to third persons 
wherein the insured admitted that he was indebted to respondent. 

[2, 3] The first of the above-mentioned classes of declarations relates to cer- 
tain testimony given by respondent herself. She was permitted to testify without 
objection that she signed the name of the insured to the application at his request 
and that at the time she did so she telephoned him with regard to taking out the 
insurance and he directed her to sign his name to the application and requested her 
to advance the initial premium. She was also permitted to testify without objection 
that prior to the renewal date of the policy the insured telephoned her and inquired 
as to the renewal date, and on being informed thereof requested her again to 
advance the amount required to renew the policy. Subsequently during the trial 
appellant moved the court to strike out the above-mentioned testimony, which 
motion was denied. It is maintained that the denial of the motion was erroneous 
and that the testimony should not have been permitted to stand for the reason that 
the statements attributed to the deceased were purely in support of his own 
interest and therefore inadmissible. 

The evidence was properly admitted and the trial court’s refusal to strike 
out the testimony was correct. One of the principal issues in the case was 
whether the policy of insurance was a contract between insurer and insured or 
between insurer and respondent. Respondent maintained that the former was 
the case, and that, although she signed the insured’s name to the application, 
she did so as his agent under his authorization and direction. It is a settled 
principle of the law of agency that when the fact of agency is in dispute it may 
be established by the testimony of the agent who is a competent witness to 
prove the fact. 2 Amer. Jurisprudence, p. 353. 

[4, 5] The second of the above-mentioned classes of evidence was also 
properly admitted. The fact of agency was, under the circumstances, an import- 
ant feature of the case. Agency may be shown either by proof of direct author- 
ization or by proof of subsequent ratification. Respondent was clearly entitled 
to prove not only that direct authorization was given her to sign the insured’s 
name to the application, but also that subsequent to the issuance of the policy 
he made statements which showed that he knew of the issuance of the policy. 
Knowledge on his part of the existence of a policy of insurance in which he 
was named as the insured was a fact that pointed strongly to ratification by him 
of respondent’s act of signing his name to the application. 

[6, 7] The third class of evidence was likewise properly received. This class 
consisted of statements of the insured wherein he admitted that he was indebted 
to respondent. One of the recognized exceptions to the rule which prohibits 
the admission of hearsay evidence is that which permits evidence of the declara- 
tions of a person against his interest. The reason for the exception is that it 
is presumed that a daclaration so made is truthful. The exception applies to 
declarations of deceased persons as well as to those of the living. Rulofson v. 

sillings, 140 Cal. 452, 458, 74 P. 35. The admission of a person that he is 
indebted to another is a declaration against interest and is clearly within the 
above-stated exception. 

[8, 9] Furthermore, with respect to the second and third classes of evidence 
of whose admission appellant complains, certain observations are proper to be 
made. As to the second class, even if it be conceded that it was erroneous to 
permit its reception, the error is not sufficiently serious to warrant a reversal of 
the judgment. As above noted, evidence that the insured had admitted that he 
knew that the policy had been issued was directed to the issue that the contract 
of insurance was one between him and appellant and pointed particularly to a 
ratification by him of the contract which admittedly he had not himself executed. 


However, respondent had herself testified to the fact that she had been expressly 
authorized to execute the contract for the insured and in his name. The evi- 


dence of his subsequent recognition of the existence of the policy had a bearing 
on the question of agency alone. This evidence was merely cumulative with 
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respect to the fact of agency and as the respondent’s testimony was ample to 
establish this fact the reception of additional evidence tending to establish the 
same fact, even though erroneous, was not prejudicial to appellant. With regard 


to the third class, it is obvious that it had a bearing solely on the issue of insur- 


able interest. However, the jury made a special finding that the contract of 


insurance was between the appellant and the insured, which entirely eliminated 
the question of insurable interest of respondent in the life of the insured. 
Comegys v. National Union Assur. Soc., 3 Cal. App. (2d) 637, 639, 39 P.(2d) 861. 
Therefore, even if it be conceded that the third class of evidence was errone- 
ously admitted, no possible prejudice could have resulted therefrom, and the 
error was harmless. Finally, it should be noted with respect to both classes 
under discussion that the evidence comprised within them was restricted to the 
two issues heretofore mentioned, and the jury was instructed that it was to be 
considered only with respect to said issues. 

{10, 11] Appellant further complains that the respondent was herself per- 
mitted to testify that the insured was indebted to her in an amount in excess 
of the sum which the contract of insurance provided should be paid in the 
event of death. The ground of this objection is that she was thereby allowed 
to vary the terms of a written contract which she had herself executed. Proper 
consideration of this contention requires a brief recital of certain facts estab- 
lished by the evidence. At the time application for the insurance was made 
respondent was the wife of the insured. Approximately eight months thereafter 
an action for divorce was instituted by the insured against respondent. The 
latter filed an answer and cross-complaint in the action and later secured an 
interlocutory decree of divorce. On the date on which this decree was rendered 
a property settlement agreement was executed by the parties to the divorce suit. 
By the terms of this agreement respondent expressly waived and relinquished 
any right or claim she might have to any real or personal property which might 
thereafter be acquired by her husband. No mention was made of the insurance 
policy in the agreement. 

It is perhaps a sufficient answer to appellant’s contention in this regard to 
point to the fact that the jury by its special finding that the contract of insur- 
ance was made between respondent’s husband and appellant effectually elimin- 
ated the question of insurable interest. If, therefore, it be conceded that the 
ground of appellant’s objection is correct and that the evidence should not have 
been admitted for the reason stated, the error committed in its reception is 
harmless. However, it should also be observed that respondent did not base 
the present action on the property settlement agreement which she entered into 
with her husband. The instant action is on a policy of insurance issued by 
appellant, who is a stranger to the property agreement. Appellant could not 
therefore be bound by the agreement between respondent and her husband and 
would be at liberty to show that the written agreement did not express the full 
or true character of the transaction. Since appellant had the right thus to vary 
or contradict the written agreement by parol evidence, respondent, although a 
party to the agreement, had an equal right to do so. 22 Cor. Jur., p. 1292; Budd 
v. Hughes, 176 Cal. 687, 171 P. 287; Spraul v. Garliepp & Mack, 138 Cal. App. 
491, 494, 32 P.(2d) 657. Finally, it may be observed that at the time the property 
settlement agreement was entered into between respondent and her husband 
the right of the former under the policy of insurance was no more than an expec- 
tancy. The policy of insurance expressly reserved to the insured the right 
to change the beneficiary without respondent’s consent. Respondent’s right 
under the policy was not a property right and not therefore a proper subject 
of a property settlement contract. Sandrosky v. Prudential Insurance Co., 217 


Cal. 578, 20 P.(2d) 325. 


[12] With regard to the property settlement contract, it is further contended 
that the trial court erroneously refused to permit appellant’s counsel to cross- 
examine respondent with respect to what was included in said agreement. The 
particular inquiry which the court refused to allow answered was as follows: 
“When you came to get your divorce in December, 1932, you and he entered into 
a property settlement agreement, and in that agreement you agreed with each 
other that neither one of you had any claims upon the other; is that right?” The 
court thereupon remarked that the agreement was in evidence and that it spoke 
for itself. The trial court was correct. In the form in which the inquiry was 
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framed it called for the conclusion of the witness and was clearly objectionable 
for this reason. 


{13] Appellant further contends that the trial court erroneously overruled its 


objection to a certain inquiry propounded to the respondent on her direct examina- 
tion. The question to which objection was interposed called for a recital of a 
conversation which occurred between respondent and the soliciting agent of 
appellant regarding the answer to be given to a certain question contained in the 
application for insurance. The question which provoked the discussion between 
respondent and the agent was as follows: “Are your habits of life correct and 
temperate?” In this connection it is also contended that the trial court committed 
reversible error in permitting another witness who stated that she was present at 
the time the application was signed to testify with respect to the discussion that 
ensued between respondent and appellant’s agent regarding the answer to be 
given to the above-quoted question contained in the application. 

In giving consideration to appellant’s contentions in this regard, it should be 
borne in mind that appellant in its answer had set up the affirmative defense that 
the answer returned to the above-stated inquiry in the application was false and 
misleading and made with the intent to deceive appellant and that the false 
answer given in response to the inquiry did deceive appellant to its detriment. It 
should also be borne in mind that the inquiry was contained in a blank form of 
application prepared by appellant. It is our opinion that the correct meaning of 
the word “temperate” is not so clear as to render any explanation of the sense in 
which it was used by appellant unnecessary. The question of whether or not an 
individual is temperate calls for an answer in which the factor of opinion enters 
to some considerable degree. Appellant was responsible for the form of the 
inquiry and respondent was entitled to be advised as to what meaning appellant 
placed upon its own phraseology. It is our opinion that no error was committed by 
the court in overruling appellant’s objections to the inquiries propounded and in 
permitting the witnesses to relate the substance of the conversation. 

[14] It is further contended that the trial court erred in denying appellant’s 
motion for a nonsuit which was presented at the close of respondent’s case. The 
grounds of the motion were that the evidence showed that the contract of insurance 
was between respondent as the beneficiary named in the policy and appellant and 
that there was a failure of proof that respondent had an insurable interest in the 
life of the insured. The court, in denying the motion, ruled that a prima facie 
showing had been made that the contract was between the insured named in the 
policy and appellant as insurer and that the question of insurable interest was 
therefore immaterial at that stage of the case since the law declares. that every 
one has an insurable interest in his own life. In thus holding the court committed 
no error. 

[15] An additional and third ground of the motion, however, deserves special 
consideration. This ground was that there was a concealment by respondent of a 
fact material to the issuance of the policy and a willful and fraudulent representa- 
tion by her as to a fact that was material to the risk or hazard which was to be 
assumed by appellant in executing the contract of insurance. The fact which 
forms the basis for this third ground of the motion and which is now particularly 
urged by appellant in its attack upon the court’s denial of the motion for nonsuit 
relates to the habits of life of the insured. As heretofore noted, the application 
contained the following question: “Are your habits of life correct and temperate?” 
An affirmative answer was returned to this question by respondent, acting as her 
husband’s agent in making the application. It is urged that the evidence which 
was before the court when the motion for nonsuit was presented showed that 
respondent, in returning an affirmative answer to the question, willfully concealed 
from the insurer the highly material fact that her husband was habitually intem- 
perate in his indulgence in alcoholic liquor and deliberately, intentionally, and 
fraudulently represented that he was temperate in his habits, whereas she knew 
to the contrary that he was habitually intemperate. It would be a sufficient answer 
to appellant’s contention to point to the fact that this particular ground of the 
motion contituted an affirmative defense set up by appellant in its answer. It was 
an issue raised directly by appellant, and the burden of establishing it rested upon 
appellant. Respondent was not required to meet this issue in order to make out a 
prima facie case entitling her to recover. However, this matter was also urged 
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by appellant as one of the chief grounds in support of its motion for a directed 
verdict which was presented at the close of the entire case and is here urged as a 
basis for the contention that the court erred in denying such motion. It is 
obviously one of the most important features of the entire case and may therefore 
with propriety be now examined. Its consideration requires a recital of the evi- 
dence bearing on the matter as the same appears in the record. 

As heretofore noted, the trial court over appellant’s objection permitted the 
respondent and another witness to testify regarding the discussion which ensued 
between respondent and the soliciting agent of appellant when the above-quoted 
question relating to the habits of life of the insured was encountered in the 
application. The respondent testified in substance that she explained to the agent 
who called on her to solicit the application for insurance that, although her 
husband indulged in the use of intoxicants, he did not drink to excess. She fur- 
ther testified that the agent asked her if the insured drank to such an extent that 
he could not carry on his business, to which she replied “absolutely not,” and 
that while his indulgence in alcoholics made him quarrelsome and ugly it did not 
prevent his carrying on his business affairs. She also stated that the agent said: 
“That is what the question means” and thereupon himself wrote the answer “Yes” 
to the question contained in the application. Another witness who was respondent’s 
mother testified that she was present when the application was signed and that she 
heard respondent tell the agent that the insured “didn’t get in a state from 
drinking that he couldn’t carry on his business.” The agent who solicited and 
procured the application for insurance was called as a witness for the appeliant 
and testified that the respondent told him that the insured took an occasional drink 
and that he then asked her if he drank to excess habitually, to which inquiry 
respondent returned a negative reply upon which he remarked: “We couldn’t issue 
a policy in that case.” ~This witness further testified that respondent did not 
state to him that her husband habitually partook of intoxicating liquor. It is 
apparent, therefore, that there was a sharp conflict in the evidence with respect 
to the disclosures that were made by respondent to the agent regarding the 
habits of life of the insured with reference to his use of intoxicating liquor. It 
must, however, be further observed that the complete record of the divorce actior. 
between respondent and her husband was offered in evidence by appellant and 
was admitted. The verified cross-complaint filed by respondent in said action 
forms a part of this record. In this pleading it was alleged as the single ground 
for divorce that from the date of marriage the husband had been habitually —. 
perate in the use of intoxicating liquors to such an extent that it inflicted gue t 
mental anguish upon the wife. It also appeared that an interlocutory decree of 
divorce was granted in respondent’s favor and that findings were expressly waive4 
by the parties. The interlocutory judgment. however, contains a recitation to 
the effect that it appeared to the trial court that each and all of the facts alleged 
in respondent’s cross- complaint were true. 

In giving consideration to appellant’s contention that the evidence showed that 
the defense of misrepresentation was established, it may be assumed that the inquiry 
respecting the insured’s habits of life related to a fact that was material to the rick 
which appellant was about to assume. We do not understand that it is otherwise 
contended by respondent. 

It may also properly be observed that the form of the inquiry contained in the 
application was most general. It was not specific as, for example, it would jiave 
been if it had been in the following language: “Do you use intoxicating liquor :” 
The inquiry as to whether one’s habits of life are temperate necessarily calls for 
the opinion of the person to whom the inquiry is directed. This must be true 
hecause the word “temperate” is not susceptible of exact definition. The expres- 
sion “temperance” covers a broad field, and while it is here limited to the matter 
of indulgence in alcoholic beverages, its precise meaning is nevertheless not 
simple of expression. It may be conceded that it is not synonymous with abstinence. 
Or the contrary, it conveys the idea of indulgence. Having bound up in it this 
idea, it is clear that the phrase calls for an expression of opinion and one as ‘to 
which there is a wide diversity. In its reliance upon the record in the divorce 
action as furnishing conclusive evidence of respondent’s misrepresentation and 
concealment, appellant contends that, since section 107 of the Civil Code definitely 
provides that habitual intemperance must continue for a period of one year before 
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it becomes a ground for divorce, it is apparent that there was misrepresentation 
as to the fact of intemperance at the time the application was made. However, 
it must be noted that the allegations of respondent’s cross-complaint were that 
the habitual intemperance of her husband was of such character that it inflicted 
upon her a course of great mental anguish. Habitual intemperance is defined in 
section 106 of the Civil Code as being that degree of intemperance which dis- 
qualifies the person for a great portion of the time from properly attending to 
business or which would reasonably inflict a course of great mental anguish upon 
the innocent party. It is evident, therefore, that respondent contended in her 
action for divorce that the habitual intemperance of which she complained was 
not such that it disqualified her husband from properly attending to his business, 
but that it was such that it caused her great mental anguish. It is also apparent that 
the decree of divorce followed the allegations of the cross-complaint. The docu- 
mentary evidence consisting of the record in the divorce case may not then be said 
to conflict with respondent's version of the conversation which she had with 
appellant's agent for she testified that she informed the agent that her husband 
used intoxicants to the extent that it made him quarrelsome and ugly, but not 
to the extent that it disqualified him from attending to his business. Three other 
witnesses also testified as to the insured’s indulgence in intoxicants, and it is 
significant that none of them stated that the insured used liquor to the extent that 
it interfered with the proper conduct of his business. On the contrary, each of 
these witnesses who had been acquainted with the insured for varying lengths of 
time testified that he had never seen him use intoxicating liquors to excess. These 
witnesses testified on behalf of respondent. Appellant produced no independent 
evidence other than the record of the divorce action, which tended affirmatively 
to show that the insured was not in fact temperate in his use of intoxicating 
liquor. Furthermore, appellant produced no evidence as to what it meant by 
the use of the word “temperate.” Yet it must be remembered that misrepresen- 
tation of the fact of intemperance was set up as an affirmative defense in 
appellant’s answer and it was further charged that the misrepresentation was 
made with the intent to deceive, and that it did deceive appellant. 

116] It is further urged that even though it be conceded that full disclosure 
of the facts relating to the insured’s use of intoxicating liquor was made to the 
agent who took the application, nevertheless the agent was not authorized to 
change the policy or to waive any of its provisions, as the policy itself plainly 
prohibited any change in its terms or waiver of any provision by an agent. It is 
then contended that even though the agent was fully advised as to the insured’s 
use of intoxicants, he was not empowered to interpret the word “temperate” as the 
same was used with reference to the insured’s habits of life, and he was not 
authorized to waive the condition of the policy which required the insured to be 
temperate in the us of intoxicants in order to be insurable. 

With respect to this contention, the evidence which was produced with 
reference to the relationship which the person who received the application for 
insurance bore to appellant may properly be examined. It was shown that he 
was employed by and was a director of the Kettner-Stafford-Goldsmith Co., 
Limited, a corporation which was engaged in general insurance business in the 
city of San Diego. The concluding paragraph of the policy of insurance which 
was issued by appellant is in the following language: “In Witness Whereof the 
Company has caused this policy to be signed by its President and its Vice Presi- 
dent-Secretary but the policy shall not be binding upon the Company until counter- 
signed by a duly authorized representative of the compariy.” The policy bore the 
signature of Wallace Fetzer, as president and Charles G. Newmiller as vice 
president-secretary. Immediately below the above-mentioned signatures appeared 
the following notation: “Countersigned by Kettner-Stafford-Goldsmith Co., Ltd., by 
Joe M. Elmer.” It is undisputed that the name of the person who called on 
respondent and secured the application for insurance was Joe M. Elmer. This 
individual was called as a witness by the appellant and during the course of his 
cross-examination testified that the policy of insurance which formed the basis 
of the present action was written in the office of the Kettner-Stafford-Goldsmith 
Company in the city of San Diego by a policy writer employed by said company 
on a blank form of policy furnished by appellant on which the signatures of 
appellant’s officers were printed, and that the only actual signing of the policy 
was done in the office of the Kettner-Stafford-Goldsmith Company in San Diego. 
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17] It is apparent from the above-described evidence as to which there is no 
conflict that we have here something essentially different from a waiver of condi- 
tions by a mere soliciting agent. We have an interpretation of certain language 
used by the insurer in its printed form of application, which interpretation was 
given by an officer of a corporation that was the general agent of the insurer. 
Appellant points to the fact that the policy itself, which the undisputed evidence 
showed was delivered to respondent, provided as follows: “No agent has authority 
to change this policy or to waive any of its provisions. No change in this policy 
shall be valid unless approved by an executive officer of the company and such 
approval be endorsed hereon.” It is then further observed that no evidence was 
submitted which tended to show that any executive officer was ever apprised of 
the disclosures which respondent testified she made to the agent relative to her 
husband’s use of intoxicants, and that the policy contains no indorsement of 
approval by any such officer of any change in the policy that would permit of its 
issuance in the face of such disclosures. The obvious answer to that part of the 
argument which pertains to the requirement of approval by an executive officer 
of the company is that it is not pretended that there was any change in the policy. 
It is contended that full disclosure of the insured’s habits with respect to the use 
of intoxicants was made to the agent, who thereupon said that the information 
transmitted to him did not indicate that the insured was intemperate within the 
meaning of the language used in the inquiry. If, then, it may be properly said 
that there was a waiver of a provision or condition requiring the insured to be 
temperate in the use of intoxicants, there was evidence which tended to show 
that the waiver was accomplished by appellant’s general agent. It may be regarded 
as settled in California that a general agent vested with full authority to con- 
summate a contract of insurance has the power to waive conditions and forfeitures, 
although the policy contains an express limitation of the authority of agents to 
bind the insurer by waiver of conditions which are set out in the policy. Knarston 
v. Manhattan Life Ins. Co., 140 Cal. 57, 73 P. 740: Sharman v. Continental Ins. 
Co., 167 Cal. 117, 124, 138 P. 708, 52 L. R. A. (N. S.) 670; Vierra v. New York 
Life Ins. Co., 119 Cal. App. 352, 6 P.(2d) 349. 

With respect to the feature of waiver, it is proper further to observe that 
appellant’s contention that no waiver of any provision of the policy could be 
accomplished by an agent of the insurer is based on the assumption that the 
fact of intemperance of the insured was established by the evidence. With this 
basic assumption we cannot agree. The jury returned a general verdict in favor 
of respondent. In support of this verdict and the judgment which followed it, 
a reviewing court is entitled to assume that the jury found that the affirma- 
tive defense of misrepresentation had not been established by appellant. As 
heretofore noted, the misrepresentation relied upon by appellant as sufficient 
to enable it to avoid its contract related not to a definite, readily definable fact, 
but to a matter which necessarily called for an expression of opinion. Appellant 
itself selected the language which formed the inquiry and is therefore responsible 
for any lack of clarity or ambiguity or difficulty of definition of the phraseology 
which it elected to employ. The meaning of the word “temperate” as used in 
the application for insurance is largely a matter of opinion depending upon the 
liberality of view entertained upon the subject by the individual. In the absence 
of any standard of measurement, the question was one of fact to be determined 
by the jurors, whose conclusion with respect thereto would depend largely 
upon their opinion as to, what the word “temperate” means. The record is bare 
of any showing that the insured used intoxicants to the extent that his indul- 
gence therein interfered with the conduct of the business in which he was 
engaged. There was evidence that he drank to an extent that made him quarrel- 
some and ugly and inflicted upon respondent a course of great mental anguish. 
Here again the factor of the opinion of an individual complicates the problem. 
Different individuals do not entertain the same opinion with respect to the use 
of intoxicating liquor. For all that appears, respondent may be so constituted 
that the consumption by her husband of a very moderate quantity of intoxicat- 
ing liquor on one occasion or on a number of occasions widely separated in point 
of time may have caused her keen mental anguish. All of this simply serves to 
emphasize the fact that the question of whether an individual is temperate or 
intemperate in the use of alcoholic beverages depends largely on opinion and 
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presents a problem which is eminently proper to be determined by the triers of 
fact. McEwen v. New York Life Ins. Co., 42 Cal. App. 133, 183 P. 373. We 
think, therefore, that the trial court did not err in denying appellant’s motion 
for a directed verdict. 

Appellant further contends that the court committed reversible error in 
submitting to the jury a special interrogatory and in declining to submit four 
other special interrogatories which were specifically requested by appellant. 
The special interrogatory which was submitted by the court was as follows: 
“Was the contract of insurance a contract between the defendant, the Fidelity 
and Casualty Company of New York and Robert Frank Mayfield?” The inter- 
rogatories which appellant prepared and requested the court to submit related 
to the matters of insurable interest and misrepresentation and concealment by 
respondent. 

[18, 19] With respect to this contention it may be observed that section 625 
of the Code of Civil Procedure provides as follows: “In an action for the 
recovery of money only, or specific real property, the jury, in their discretion, 
may render a general or special verdict. In all other cases the court may direct 
the jury to find a special verdict in writing, upon all, or any of the issues, and 
in all cases may instruct them, if they render a general verdict, to find upon 
particular questions of fact, to be stated in writing, and may direct a written 
finding thereon.” It is obvious from this language: that the submission of spe- 
cial interrogatories to a jury rests in the sound discretion of the trial court and 
that interference with the court’s discretion is not warranted unless it is clearly 
made to appear that the discretion has been abused. Olmstead v. Dauphiny, 104 
Cal. 635, 641, 38 P. 505; Oberholzer v. Hubbell, 36 Cal. App. 16, 19, 171 P. 436; 
McEwen v. New York Life Ins. Co., 42 Cal. App. 133, 147, 183 P. 373; Wein- 
traub v. Soronow, 115 Cal. App. 145, 152, 1 P.(2d) 28. It does not appear that 
the court abused its discretion with respect to this feature of the case, and 
appellant’s contention in this regard is entirely lacking in merit. 

Appellant contends that the trial court erred in refusing to give to the jury 
certain instructions which were requested by it and in giving certain instruc- 
tions which are criticized as containing incorrect and misleadng advice with 
respect to the legal principles involved in the action. Two of the instructions 
which were given by the court deserve special mention and consideration. 

[20, 21] In one of these instructions the court, in referring to the issue of 
whether or not the contract of insurance was made by the insured, stated that 
the uncontradicted evidence showed that respondent signed her husband’s name 
to the application. The court then said: “She would have a right to do that 
if she were authorized by her husband to do that or if, after she had done it, 
he knew about it or acquiesced or agreed that it was all right.” (Italics ours.) 
The obvious objection to this language is that the disjunctive “or” was used 
when it is apparent that the conjunctive “and” should have been employed. 

Assuming that no typographical error has been committed and that the phono- 
graphic reporter correctly reported the court’s language, we are nevertheless con- 
strained to hold that the use of the improper disjunctive rather than the obviously 
proper conjunctive was harmless. It is fundamental that, in exemining instructions, 
a part of one instruction may not be separated from its context and made the 
object of special criticism if the instructions taken in their entirety correctly 
advised the jury as to the law. Application of this rule to the above-quoted 
language produces the conviction that the error therein appearing was not suf- 
ficiently prejudicial to appellant to warrant reversal of the judgment. In the 
same paragraph in which the criticized language appears the jury was advised 
that if respondent was authorized by her husband to sign his name to the appli- 
cation or that if she was not authorized by him in the first instance he ratified 
her action by his subsequent approval the jury would be justified in finding that 
the contract was the husband’s contract, but that ff the jury found that the 
husband had not authorized the making of the contract and knew nothing about 
it and did not ratify it the jury would be relegated to finding that the contract 
was not the husband’s contract but was the respondent’s contract. It is, we 
think, manifest that the instruction as to the feature of ratification taken as a 
whole was not misleading. In arriving at this conclusion we are fortified by 
certain decisions of our own courts wherein it has been held that the employ- 
ment of the improper article “a” in place of the proper article “the” was not 
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so palpably misleading as to require reversal of the judgment. Squier v. Davis 
Standard Bread Co., 181 Cal. 533, 185 P. 391; Freiburg v. Israel, 45 Cal. App. 138, 
187 P. 130. We find further support for our conclusion in certain decisions of 
the courts of other states wherein misuse of the conjuctive and disjunctive has 
been held harmless error not warranting reversal of the judgment. Dickinson 
v. Davis (Mo. App.) 284 S. W. 815; Citizens’ Gas-Light & Heating Co. v. 
O’Brien, 118 Ill. 174, 8 N. E. 310; O’Connor y. Langdon, 3 Idaho (Hasb.) 61, 26 
P. 659; Wachovia Loan & Trust Co. v. Forbes, 120 N. C. 355, 27 S. E. 43. 

[22] The second criticized instruction which is here seleced for special men- 
tion is as follows: “To establish such evidentiary fact of bad faith or deception 
the evidence should be clear and satisfactory.” This language was used by the 
court in advising the jury relative to the affirmative defense of misrepresenta- 
tion respecting the insured’s habits of life. In effect, the court told the jury that 
the defense thus presented amounted to a charge of fraud on the part of the 
respondent entitling appellant to avoid its contract. The court clearly pointed 
out that the burden of proof rested upon appellant to establish the defense by 
a preponderance of the evidence. It is our opinion that taking the court’s 
instruction relative to appellant’s defense of fraud in its entirety the jury was 
properly advised with respect to such defense and that the criticized language 
is not suceptible of attack on the ground that it may have misled the jury into 
believing that the burden of establishing the defense by more than a preponder- 
ance of the evidence was imposed upon appellant. Hanscom vy. Drullard, 79 Cal. 
234, 238, 21 P. 736; Edmonds v. Wilcox, 178 Cal. 222, 224, 172 P. 1101. 

With regard to other instructions given by the court which are attacked 
on this appeal and appellant's complaint that the court erroneously refused to 
give certain instructions which it offered, it is a sufficient answer thereto to 
remark that an examination of the instructions in their entirety impels the con- 
clusion that the jury was fully, fairly, and correctly advised with respect to the 
law and that no reversible error was committed by the trial court in this regard. 

It is finally contended that the judgment and the verdict upon which it is 
based are lacking evidentiary support. The record fails to sustain the conten- 
tion. 

[23] Appellant has attempted to appeal from the trial court’s order denying 
its motion for a new trial. Since no appeal lies from such an order, the 
attempted appeal therefrom is dismissed. 

For the reasons stated, the judgment is affirmed. 

We concur: Barnard, P. J.; Marks, J 


BROWN v. BOSTON CASUALTY CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Sept. 10, 1936. 
3 Northeastern Reporter (2d) 745. 
1. INSURANCE. 


Beneficiary, in action on accident policy providing for indemnity for death 
within 90 days of accident, had burden to show that insured died within 90 days 
of accident. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE. 

Beneficiary held not entitled to recover for insured’s death on accident policy 
providing for indemnity for death within 90 days of accident, in absence of evi- 
dence that death occurred within 90 days of accident which caused injuries. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

Exceptions from Superior Court, Suffolk County; Dowd, Judge. 

Action of contract by Annie Brown against the Boston Casualty Company. 
Verdict ordered for defendant. On plaintiff’s exception. 

Order in accordance with opinion. 

W. J. Barry and J. S. R. Bourne, both of Boston, for plaintiff. 

W. J. Bannan and R. W. McEnaney, both of Waltham, for defendant. 

DonaAHUE, Justice. 

The plaintiff, who is the beneficiary named in a policy of insurance issued 
by the defendant to Cecil Addison, has brought suit to recover the indemnity 
therein provided in the event of the death of the insured. By the terms of the 
policy the defendant insured Addison “against bodily injuries, caused solely and 
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directly by accidental means * * * as follows: * * * If within ninety days of an 
accident, the insured suffers any one of the losses named below as the direct 
result of his injuries, the Company will pay for: Death * * * The Principal Sum” 
of $600, and specified sums for the loss of various members of the body. It also 
provided a weekly indemnity for disability from performing work. 

At the trial before a jury in Superior Court the plaintiff introduced in evi- 
dence the policy and a certificate of death of the insured showing amiong other 
things that he died on December 29, 1934. She also introduced evidence that 
the policy was properly issued by the defendant, that it was in force at the time 
of the death of the insured and that there had been compliance with all the 
——— of the policy as to filing proofs of loss. The defendant offered no 
evidence 

The trial judge directed a verdict for the defendant subject to the plain- 
tiff’s exception. The bill of exceptions contains the stipulation that if the judge 
on the verdict and that if the judge was wrong, judgment should be entered 
for the plaintiff in the sum of $600 with interest from the date of the writ. 

[1, 2] The defendant did not in its policy contract to pay the specified sum 
of $000 merely on the happening of the death of the insured as the result of 
injuries accidentally received. In language which is not ambiguous the policy 
provides that a liability to make such payment would arise only if the insured 
died “within ninety days of an accident.” The burden was on the plaintiff to 
show that death within the terms of the policy occurred. Silva v. Fidelity & 
Casualty Co. of New York, 252 Mass. 328, 147 N. E. 858. The plaintiff introduced 
no evidence as to the time when the insured received the injuries which resulted 
in his death on December 29, 1934. There is nothing in the evidence which makes 
it possible to draw the inference that the death occurred within ninety days 
of the accident which caused the injuries. There is lacking an element which 
under the express language of the policy is essential to recovery by the plain- 
tiff. Perry v. Provident Life Ins. & Investment Co., 99 Mass. 162; Perry v. 
Provident Life Ins. & Investment Co., 103 Mass. 242; Brown v. United States 
Casualty Co. (C. C.) 95 F. 935; Buford v. North American Accident Ins. Co. 
(C. C. A.) 3 F.(2d) 263; Barnett v. Travelers’ Ins. Co. (C. C. A.) 32 F.(2d) 479; 
Drinan vy. Clover Leaf Casualty Co., 207 Mich. 677, 175 N. W. 176; Orenstein v. 
Preferred Accident Ins. Co. of New York, 138 Minn. 10, 163 N. W. 747. 

Since a verdict was rightly directed for the defendant it is unnecessary to 
consider other grounds of defence argued by the defendant. In accordance with 
the stipulation judgment is to be entered for the defendant on the verdict. 

So ordered. 


HAUSER v. MICHIGAN MUT. LIABILITY CO. No. 96. 
Supreme Court of Michigan. Sept. 2, 1936. 
268 Northwestern Reporter 759. 
1. INSURANCE. 


In determining liability of insurer on policy insuring motorist against injuries 
and death sustained while riding in automobile covered by automobile liability 
policy, policy must read as a whole. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Under policy covering motorist’s injuries sustained while riding in automobile 
covered by liability policy which was not to be effective until payment of first 
premium, but which contained provision in accordance with statute that subse- 
quent acceptance of premium by insurer would reinstate policy, but only to cover 
loss thereafter sustained, policy held not effective where first premium was never 
paid, notwithstanding policy was delivered and after the accident a payment was 
accepted by insurer’s agent (Comp. Laws 1929 § 12441). 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from Circuit Court, Jackson County; Benjamin Williams, Judge. 

Action by William J. Hauser, administrator of the estate of Frederick C 
Warren, deceased, against the Michigan Mutual Liability Company. From an 
adverse judgment, the plaintiff appeals. 

Affirmed. 4 

Argued before the Entire Bench, except Potter, J. 
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Bisbee, McKone, Wilson, King & Kendall, of Jackson, for appellant. 

Rosenburg & Painter, of Jackson (L. J. Carey and Geo. J. Cooper, both of 
Detroit, of counsel), for appellee. 

Feap, Justice. 

_ September 15, 1933, defendant issued to Frederick C. Warren a policy of 
insurance in two parts, each separately signed by defendant’s officers. he first 
part was an ordinary automobile policy insuring against public liability, property 
damage, collision, fire, etc. The second part was a personal accident policy insur- 
ing against death or disability from bodily injuries sustained through accidental 
means while the insured was riding in the automobile covered by the policy. In 
connection with it, the insured signed an instrument called “Declarations,” which 
was made part of the policy and provided that the insurance period should be 
for one year from noon September 15, 1933, and that the premium was payable 
= five equal monthly installments of $7.15; the first payment to be due October 
15, 1933. 

No premiums were paid on the policy. Warren was injured in a collision 
between his car and an interurban car on January 3, 1934, and died four days 
later. On January 5th, after the accident, a friend of the family paid defendant’s 
agent $5, and he accepted it. It further appears that a notice of cancellation of 
the policy was given by defendant on December 4, 1933, but it is not relied upon. 
The action is for the death benefit under the personal accident phase of the policy. 
The court directed a verdict for defendant. 

Plaintiff’s contention is that, by delivery of the policy, the insurer rendered it 
a subsisting contract in presenti, although the policy provides in its body that 
defendant, “in consideration and from the date of payment, of the full annual 
premium * * * does hereby insure the assured,” and in the “Declarations” that it 
becomes effective “upon payment of the first premium payment herein specified.” 
He claims that, once effective, the policy remained in force until its expiration 
date unless formally canceled by the insurer. The policy contains the statutory 
ny for cancellation at the instance of the insurer. Comp. Laws 1929, § 12442 
(16). 

The immediate operation of a policy contrary to its terms was discussed in 
Schaefer v. Peninsular Cas. Ins. Co., 266 Mich. 386, 254 N. W. 139, where it was 
noted that the question rests partly in the character of the recital of the considera- 
tion or other express terms of the policy and partly in estoppel. 

Defendant relies upon the recitals of the time of operation of the policy above 
quoted and upon the provision adopted in accordance with Comp. Laws 1929, § 
12441: “If default be made in the payment of the agreed premium for this policy, 
the subsequent acceptance of the premium by the insurer or by any of its duly 
authorized agents shall reinstate the policy, but only to cover loss resulting from 
accidental injury thereafter sustained.” 

[1, 2] The policy must be read as a whole. Plaintiff’s contention, if applicable, 
would be sufficient to carry the policy in force until the first payment was due. 
After a premium payment became due and was in default, however, a new situa- 
tion arose which is covered by the provision above quoted. There are no elements 
of estoppel in the case to change any of the contract provisions except the fact 
that the policy was delivered. When delivered, it took effect according to its terms 
and became subject to subsequent conditions. 

As the contract provided for credit and installment payments and expressly 
declared the effect of a payment after default, it appears plain that such provision 
must govern the case. 

Consequently, at the death of Mr. Warren, the policy was not in effect, and 
the judgment must be affirmed, with costs. 

North, C. J., and Wiest, Butzel, Bushnell, Sharpe, and Toy, JJ., concur. 


FLOOD v. ORDER OF UNITED COMMERCIAL TRAVELERS 
OF AMERICA. No. 5. 
Supreme Court of Michigan. Sept. 2, 1936. 
268 Northwestern Reporter 767. 

INSURANCE. 

Under life policy indemnifying against results of bodily injury effected through 
external, violent, and accidental means, but not extending to infection unless intro- 
duced through open wound, which must be caused by external, violent, and acci- 
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dental means and be visible to unaided eye, insurer held not liable for death from 

traumatic lobar pneumonia allegedly caused when insured got his feet wet by 

slipping into puddle of water when helping to push automobile out of ditch. 
(For other cases, see Insurance, Dec. Dig. § 456.) 


Appeal from Circuit Court, Washtenaw County; George W. Sample, Judge. 

Action by Bertha Flood against the Order of United Commercial Travelers of 
America. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench, except Potter, J. 

Payne, Mellott & Pack and Edward F. Conlin, all of Ann Arbor, for appellant. 

Burke & Burke, of Ann Arbor (Joseph Zwerdling, of Ann Arbor, of counsel), 
for appellee. 

Wiest, Justice. 

Under an insurance policy on the life of her husband plaintiff was beneficiary. 
The policy “indemnified * * * against the results of bodily injury * * * effected 
through external, violent and accidental means, * * * which shall be occasioned by 
the said accident alone and independent of all other causes,” but indemnification 
did not extend to “any infection (unless the infection is introduced into, by and 
through an open wound, which open wound must be caused by external, violent 
and accidental means and be visible to the unaided eye). * * *” 

March 22, 1934, the insured was riding in an automobile which went into a 
ditch and there overturned, and he was thrown against the side of the car and 
another occupant of the car was thrown upon him. After the accident, he helped 
push the car out of the ditch, and while doing so slipped and fell into a puddle of 
water. Thereafter, and with wet feet, he proceeded in the automobile to Toledo, 
attended a lodge meeting there, and returned to his home in Ann Arbor late at 
night. The weather was cold, and in a few days he died, it is claimed, from 
traumatic lobar pneumonia. 

The court directed a verdict in favor of defendant, stating, in substance, that 
the fair interpretation of the testimony showed that the insured died with pneu- 
monia, which is an infectious disease, and: “There is not liability under this 
policy in infectious diseases, unless the infection has been introduced through an 
open or visible wound, and that the testimony also showed in this case that there 
were no open and visible wounds.” 

Plaintiff prosecutes review by appeal. 

Pneumonia needs no accident; it is an infectious disease; it may follow 
traumatic injury, but, under the policy, even though it so followed, there was no 
liability unless the infection was introduced by and through an open wound, visible 
to the unaided eye. There was no such wound, and the usual symptoms accom- 
panying lobar pneumonia could not supply the showing required by the policy. 

Also, under the policy, there was no liability unless the pneumonia was 
traumatic in origin and independent of all other causes. 

Assuming that an accidental bodily injury may, independent of all other 
causes, result in lobar pneumonia, and so be properly termed traumatic lobar pneu- 
monia, we turn to the case at bar and find no evidence of a bodily injury, but do 
find evidence of a cause for labor pneumonia independent of any bodily injury. 
The case would be outside of the policy if we found an accidental bodily injury, 
coupled with exposure, resulting in lobar pneumonia. 

The judgment is affirmed, with costs to defendant. 

North, C. J., and Fead, Butzel, Bushnell, Sharpe, and Toy, JJ., concur. 


MID-CONTINENT LIFE INS. CO. v. DUNNINGTON. No. 26725. 
Supreme Court of Oklahoma. Sept. 8, 1936. 
Rehearing Denied Sept. 29, 1936. 
60 Pacific Reporter (2d) 1047. 
1. INSURANCE. 

Under policy providing for payment of benefits for accidental injuries, except 
for injuries intentionally inflicted, insured held entitled to recover benefits for 
blindness caused by blow in face struck by another, notwithstanding that blow 
was intentional, since blindness had not been intended and was an unforeseen and 
unusual result. 

(For other cases, see Insurance, Dec. Dig. § 464.) 
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rOTT TAT 
2. INSURANCE. 

Technical trespass or assault on body of another by insured while in state of 
partial intoxication, which assault was clearly intended as “horse play,” held not 
“crime,” within statutes, for purpose of construing provisions of policy excepting 
from accident benefits injuries resulting from violation of law (St. 1931, §§ 1794, 


1866). 
(For other cases, see Insurance, Dec, Dig. § 462.) 


Syllabus by the Court. 
1. A policy of insurance which provides that indemnity shall not be payable 
for injuries, fatal or otherwise, from injuries intentionally inflicted on him by 
himself or by other persons, does not exclude a recovery, where the injured suf- 


fered blindness caused by a blow in the face struck by another, even where the 
blow is intentional. 


_ 2. The blindness of the insured not having been intended by his assailant and 
being the unforeseen and unusual result, the insurer is not relieved of liability on 
account of the fact that the blow itself was intentional. 


3. Where the plaintiff in a state of partial intoxication committed a technical 
trespass or an assault upon the body of another, which assault was clearly intended 
as “horse play,” such trespass does not constitute a crime as defined in section 1866, 
O. S. 1931, for the purpose of construing the provisions of an insurance policy. 

Appeal from District Court, Alfalfa County; J. W. Baird, Judge. 

Action by George W. Meng against the Mid-Continent Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appealed, and Carl §. Dunnington, 
administrator of the estate of George W. Meng deceased, was substituted as 
plaintiff on the death of George W. Meng. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

A. R. Carpenter, of Cherokee, for defendant in error. 

BAYLEss, Justice. 

George W. Meng, now deceased, had a policy of insurance with Mid-Continent 
Life Insurance Company, a corporation; among the benefits provided therein was 
certain payments for “bodily injury effected solely through external, violent and 
purely accidental means.” 

Meng and his family entertained guests one night among whom was Adam 
Deal, a distant relative. Drinks were served. When the guests were leaving, 
Meng, in a moment of exuberation, induced, as he admits, by reason of high 
spirits induced by the alcohol he had imbibed, tweaked Deal’s nose. Whereupon 
Deal struck him in the eye, and within a few days Meng lost the sight thereof. 

Insurance Company refused to pay and defended the action as one not founded 
upon one defined by the policy. Judgment was for Meng, and his estate is 
represented in the appeal. 

Insurance Company contends that the loss of vision, resulting from the blow 
on the eye, was not accidental, because: (1) Meng intentionally tweaked Deal’s 
nose; (2) Deal, resenting this, intentionally struck Meng; but, neither of them 
intended blindness should result. Decisions from other states are cited, but those 
decided by this court are omitted. 

[1] The contention was decided squarely by this court in Union Acc. Co. v. 
Willis, 44 Okl. 578, 145 P. 812, 814, L. R. A. 1915D, 358, and adversely to defend- 
ant. The policy provision covered injuries sustained through “external, violent 
and accidental means.” Keys and Willis had had differences, and met. The evi- 
dence as to who was aggressor conflicted. Keys struck Willis, who fell to the 
pavement, .fractured his skull and died therefrom. We said: “The result was 
unforeseen and unusual, and not such as would ordinarily follow a blow with the 
fist. It was not the logical result of a deliberate act, and could not reasonably have 
heen anticipated by Keys, and he cannot be charged with a design of producing 
it. It was the result of fortuitous circumstances.” We held: “An injury inten- 
tionally inflicted by another upon the insured, and without the fore-knowledge or 
connivance of the insured, is an injury, inflicted through ‘external, violent, and 
accidental means.’ An injury is ‘accidental,’ within the meaning of an insurance 
policy, although it is inflicted intentionally and maliciously by one not the agent 
of the insured, if unintentional on the part of the insured.” See, also, Lincoln H. 
& A. Co. v. Johnigan, 114 Okl. 223, 245 P. 837. 


[2] Insurance Company’s second contention is that Meng’s injury resulted from 
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a violation of the law by him; an‘ assault upon the person of Deal, which is 
specifically excepted from the benefits of the policy. 

That a technical trespass upon, or assault upon the body of Deal was com- 
mitted by Meng is clear. That there was no criminal intent is equally clear. We 
decline to hold “horse play” even in a state of partial intoxication, to be a crime 


as defined in section 1866, O. S. 1931 (as further defined by section 1794, Q. S. 


1931), for the purpose of construing the provisions of an insurance policy, 
Judgment afirmed. 
McNeill, C. J., Osborn, V. C. J., and Welch and Phelps, JJ., concur. 


TRAVELERS’ INS. CO. v. BARKER. No. 4617. 
Court of Civil Appeals of Texas. Amarillo. June 15, 1936. 
Rehearing Denied Sept. 7, 1936. 

96 Southwestern Reporter (2d) 559. 


3. INSURANCE. 


Accident policy provision limiting insurance coverage to persons of certain age 
of which limitation insured was ignorant held waived by insurer issuing policy 
without application or inquiry as to age of insured to whom policy was issued by 
railroad ticket agent at time insured purchased railroad ticket a few moments before 
catching train. 


(For other cases, see Insurance, Dec. Dig. § 389[9].) 
5. INSURANCE. 
Where general liability of accident insurer is limited by special exceptions 


stated in policy, burden is on insured to allege and prove loss sustained by him 
comes within general liability thus assumed by insurer and does not come within 
excepted clauses. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Appeal from Lubbock County Court; E. L. Pitts, Judge. 

Action by S. H. Barker against the Travelers’ Insurance Company. From an 
adverse judgment, the defendant appeals. 

Reversed and remanded. 

Bledsoe, Crenshaw & Dupree, of Lubbock, and Thompson, Knight, Baker & 
Harris, of Dallas, for appellant. 

McWhorter & Howard, of Lubbock, for appellee. 

Hatt, Chief Justice. 

This action was instituted July 7, 1931, by Barker against the insurance com- 
pany to recover upon an accident policy which had been issued to plaintiff by the 
defendant. The case was tried at a former term of the court, and the trial judge 
instructed a verdict for the company, from which Barker appealed. The judgment 
was reversed, and the case is reported in (Tex. Civ. App.) 52 S. W. (2d) 285. The 
Supreme Court dismissed the writ of error for want of jurisdiction, as reported 
in 80 S. W. (2d) 953. 

Plaintiff's petition has not been amended, and he alleges in substance that on 
November 24, 1930, for a consideration of 50 cents paid, he purchased and pro- 
cured an accident policy, insuring him for a period of forty-eight hours for losses 
resulting from bodily injuries sustained solely by external, violent, and accidental 
means in the manner provided in said policy, and subject to the conditions and 
limitations therein contained; that the policy provided for a weekly indemnity of 
$25 for not exceeding fifty-two consecutive weeks, provided the insured should 
he continuously and wholly disabled during said period by injuries sustained “inde- 
pendently of all other causes from performing every duty pertaining to his or her 
ee or occupation.” He then alleged that he suffered bodily injuries effective 
during the term of said insurance by accidental and violent means on the 24th day 
of November, 1930, within the terms and limitations of said contract of insurance, 
and plaintiff gave due notice and proof of said injuries within the time provided 
in said policy of insurance. He prayed for judgment for $950, interest and costs. 

The policy contained this limitation: ‘The insurance under this policy shall 
not cover any person under the age of eighteen nor over the age of seventv years. 
Any premium paid to the company for any period not covered by this policy will 
be returned upon request.” 

The defendant answered by general demurrer and general denial, and specially 
pleaded the provision of the policy just quoted. It was alleged that plaintiff was 
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over seventy years of age, and was not entitled to recover under the contract, and 
tender of the premium paid was made to plaintiff in accordance with the provi- 
sions of the contract. 

By supplemental petition, plaintiff pleaded that in issuing the policy sued on, 
and in accepting the premiums therefor, and in retaining the same, defendant 
waived the provisions pertaining to the age of the plaintiff; that at the time the 
policy was bought, he was preparing to board a train; that he made application 
to defendant’s agent who issued the policy for insurance as specified therein; that 
the agent made no request for information as to plaintiff's age; that no represen- 
tations were made concerning his age; that the application was made verbally with 
the intention of securing protection on the trip that the plaintiff was then undertak- 
ing for himself in his then condition, and to cover him at the age he had then and 
there reached; that under the circumstances the defendant’s agent knew or should 
have known that plaintiff was seeking protection on said trip under such policy; 
that he then and there received such policy he paid for; that the defendant, in 
issuing said policy, and receiving and retaining premiums, thereby waived the 
provisions in said policy requiring the insured not to be over seventy years of 
age, and that by virtue of said waiver defendant was estopped to deny liability. 

The defendant filed a second supplemental answer, consisting of general 
demurrer and exceptions, especially alleging that its agent did not know the age 
of the plaintiff, did not know that the plaintiff was more than seventy years of 
age at the time the policy was issued, and that as soon as it learned said fact it 
tendered back the premium to said plaintiff, which tender has been kent good and 
intact since it was first made; that it was the intention of both the plaintiff and 
defendant that the contract would consist only of the very terms set out in the 
ticket policy itself; that since the policy was issued without application of any 
kind, the contract was represented entirely by the presented instrument itself. 

In response to five special issues, the jury to whom said case was submitted 
found as follows: (1) That the defendant issued to plaintiff the policy of insur- 
ance introduced in evidence; (2) that on November 24, 1930, Barker suffered 
bodily injuries as a result of a fall at Clovis, N. M.; (3) that such bodily injuries 
were effected solely by external, violent and accidental means; (4) that the plain- 
tiff was wholly disabled by such injuries, independently of all other causes, from 
performing every duty pertaining to his occupation; and (5) that the plaintiff 
was continuously and wholly disabled by such injuries, independently of all other 
causes, from performing every duty pertaining to his ‘occupation from November 
24, 1930, for a period of twenty-two weeks. Judgment was entered accordingly. 

1, 2] The first proposition is: “Since the plaintiff's pleading shows upon its 
face that the contract sued upon specifically provides that persons under eighteen 
years of age and over seventy years of age are not covered under the contract 
sued upon, and since nowhere in his pleading does plaintiff allege that his age is 
between eighteen and seventy, and thereby within the purview of the policy, plain- 
tiff has failed to allege a cause of action within the purview of said policy, and 
defendant's general demurrer should have been sustained.” 

We overrule this proposition. The issue of the age of plaintiff and his right 
to recover because of the age limit stated in the policy is fully raised by defend- 
ant’s pleadings. It is settled law that defects and omissions in the pleadings of 
one party may be corrected or supplied by allegations in the pleadings of the 
other. Texas Employers’ Ins. Ass’n v. Arnold (Tex. Civ. App.) 57 S. W. (2d) 954. 

The second and third propositions are presented together. By the second propo- 
sition it is insisted that since the plaintiff has not alleged in his first supplemental 
petition that the defendant knew that the plaintiff was more than seventy years 
of age at the time of the issuance and delivery of the contract sued upon, no 
waiver is alleged, and defendant’s general demurrer in its second supplemental 
answer, directed to plaintinff’s first supplemental petition, should have been sus- 
tained. The third proposition is that since the law in this state is that where a 
contract of insurance is issued without written application and without inquiry as 
to any conditions which might void said policy, and since the terms of the con- 
tract are the terms set out in the writing itself, and since the failure to make such 
inquiry constitutes no waiver or an estoppel against the company from relying 
upon a breach of any of the conditions and provisions contained therein as a defense 
to a claim and since the plaintiff can only recover where he is able to bring him- 
self within the purview of the contract as issued, the allegations of plaintiff's first 
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supplemental petition that he was fixing to board a train at the time he made appli- 
cation for the insurance policy, that no request for information was made of the 
plaintiff by the defendant’s agent, that there were no representations by the plain- 
tiff concerning his age, that said application was made orally with the intention of 
obtaining protection on the trip he was undertaking, and that the defendant knew 
or should have known that the plaintiff was seeking protection on the trip under 
said policy, are insufficient, as a matter of law, to allege a waiver or an estoppel, 
and the defendant’s general demurrer, directed to such first supplement petition 
of plaintiff, should have been sustained. 

There is no merit in either of these propositions, and the principles of law 
announced are foreign to cases of this character. 

In Equitable Lite Assur. Society v. Ellis, 105 Tex. 526, 147 S. W. 1152, 1157, 
152 S. W. 625, it is said: “But the question here is one of waiver, and it was 
not necessary for Ellis [the assured] to have been misled for a waiver of the for- 
feiture to be accomplished. The issue of waiver is not to be determined by what 
Ellis did or omitted to do. It should be considered only in the light of what the 
company did. Ellis had no power to waive the forfeiture and his conduct or men- 
tal condition could have had no probative force upon the question as to what the 
company did or intended to do, or upon the effect to be given its action. It alone 
had the power to waive. Its action alone could constitute a waiver. Waiver is 
essentially unilateral in its character; it results as a legal consequence from some 
act or conduct of the party against whom it operates; No act of the party in whose 
favor it is made is necessary to complete it. It need not be founded upon a new 
agreement or be supported by a consideration, nor is it essential that it be based 
upon an estoppel.” See, also, Home Ins. Co. of N. Y. v. Shepherd (Tex. Civ. 
App.) 63 S. W. (2d) 758; Texas State Mutual Fire Ins. Co. v. Leverett (Tex. 
Civ. App.) 289 S. W. 1032. 

[3] The appellee alleged that the appellant waived that stipulation of the policy 
limiting the age of claimants under such policy between eighteen and seventy years 
of age. The appellant issued a short printed form of policy to prospective rail- 
way passengers, without inquiry as to age. The undisputed evidence is that appel- 
lant’s agent who delivered the policy knew of the age limit, but, as he said, “just 
passed it up” in so far as making any inquiry in regard to that limitation. The 
policy was issued under conditions rendering it impossble for the purchaser to 
know its terms. He was a man eighty years of age, and had only a few moments 
in which to catch his train after the policy was issued. He was ignorant of the 
age limitation, and there was no written application and no representations made 
by him. Under such circumstances it is presumed that the appellant waived the 
age limitation, and the trial court did not err in refusing to direct a verdict for 
the appellant for that reason. Barker v. Travelers’ Ins, Ass’n (Tex. Civ. App.) 52 
S. W. (2d) 285; Royal Neighbors of America v. Sims (Tex. Civ. App.) 216 S. 
W. 240; So. Ins. Co. v. Nicholson (Tex. Civ. App.) 292 S. W. 569; 37 C. J. 526, 
§ 260; 1 C. J. 409, § 22; Law v. Texas State Mutual Fire Ins. Co. (Tex. Com. 
App.) 12 S. W. (2d) 539: Sovereign Camp, W. O. W. v. Putnam, 206 S. W. 972. 

In the case of Royal Neighbors of America v. Sims, supra, the court said: 
“Where applicant for a life insurance policy makes no statement as to age, or 
imperfectly and incompletely states it, insurer, by issuing a policy, waives the 
information and is bound, notwithstanding that the age, if given, would have 
caused a refusal of insurance.” 

[4] There is no conflict in the testimony bearing on the issues of waiver and 
estoppel, and, therefore, it was not necessary to submit such issues to the jury, 
and the failure on the part of appellee to request a submission thereof does not 
amount to an abandonment. Hebert v. New Amsterdam Casualty Co. (Tex. Com. 
App.) 3 S. W. (2d) 425; Emergency Clinic and Hospital v. Continental Inv. Co. 
(Tex. Civ. App.) 41 S. W. (2d) 640; Temple Trust Co. v. Stobaugh (Tex. Civ. 
App.) 59 S. W. (2d) 916. 

The twelfth proposition is: “Since plaintiff’s petition had attached thereto 
the entire contract, which contained many exceptions to the general coverage, such 
as that the insurance would be void as to persons maimed, crippled or deformed, 
or bereft of reason, sight or hearing, and that the insurance should not cover acci- 
dent, injury, disability, dismemberment or death caused directly or indirectly, 
wholly or partly by voluntary exposure to unnecessary dangers; disease in any 
form; fits, vertigo or sleep walking; fighting or injuries, fatal or non-fatal, inflicted 
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intentionally by the insured or by any other person sane or insane, or sustained by 
the insured while insane or intoxicated; while violating the law, resisting arrest 
or fleeing from justice; or while getting on or off any moving conveyance, or try- 
ing to do so, or happening while in or on any part thereof not provided for the use 
of passengers; or while in or on any vehicle or mechanical device for aerial navi- 
gation; and since plaintiff’s petition did not negative such exceptions, and did not 
allege that the injuries and disabilities were not caused by fits, vertigo, and the 
other excepted clauses, and since said petition did not bring the claimed loss within 
the policy provisions, after taking into consideration the exceptions, the said peti- 
tion did not state a cause of action, the burden being on the plaintiff to allege that 
the loss sustained by him, if any, comes within the general liability limited by the 
terms of the policy, and, in addition, that it does not come within any of the 
excepted clauses, and the general demurrer should have been sustained.” 

This assignment must be sustained. 

[5, 6] As shown by Associate Justice Martin of this court in Georgia Home 
Ins. Co. v. Trice, 70 S. W. (2d) 356, the courts have rendered conflicting opin- 
ions upon this question. In East Texas Fire Ins. Co. v. Dyches, 56 Tex. 565, 569, 
the Supreme Court held that such exceptions and conditions in a contract of insur- 
ance were matters of defense, and were not required to be noticed or negatived in 
the petition; but the pendulum has swung to the other extreme, and, while what 
has been said is not perfectly clear, we gather from reading all the cases we could 
find upon that question that where the general liability of the insurer is limited 
by special exceptions stated in the policy, the burden is on the insured to both 
allege and prove that the loss sustained by him comes within the general liability 
thus assumed: by the insurer, and, in addition, that it does not come within any of 
the excepted clauses. So many cases have announced the rule that we are com- 
pelled to apply the doctrine in disposing of this appeal, a course which this writer 
reluctantly adopts. 

The policy which forms the basis of this suit is, as a matter of common know!l- 
edge, issued after the traveler has bought his ticket, and while the engine is throb- 
bing impatiently to leave with the train, and generally after the conductor has 
called “All aboard.” Of course, the purchaser has no time to read it. 


In addition to the exceptions set out in the proposition, we have read others 
mentioned in the policy, and as nearly as we can estimate them, there are more 
than sixty specific exceptions. The writer of the policy, it seems, endeavored to 
include therein every conceivable, possible means by which a purchaser of such 
policy might suffer death or injury. The only facts or circumstances which we 
can think of right now, and which were not included in the exceptions and by 
which Barker might have been killed or injured, are the possibility of colliding 
with a meteoroid, being captured by one of “Little Orphant Annie’s gobiluns,” 
swallowed whole by the fabulous sea serpent, or mangled by Uncle Remus’ 
“Wull-er-de-Wust.” Why the plaintiff ever paid 50 cents for such a pur- 
ported contract of indemnity can be accounted for only by the senility incident 
to his eighty years, or the fact that he did not have time to read it before 
he parted with his money. The appellant tendered the 50 cents in court. 
We are strongly inclined to the opinion that plaintiff could have recovered the 50 
cents upon a plea of utter failure of consideration. 

We have no discretion in the matter, and since the appellee, a man of more 
than eighty years of age, was hurrying on his way to California to spend the few 
remaining hours of his life with his son, paid 50 cents for a scrap of paper think- 
ing he was getting a real insurance policy, after pleading that he fell on the plat- 
form of the railroad company, he failed to negative that he was injured in a mine 
or any subaqueous work, and failed to allege that he was not blind or deaf, that 
there were no contusions or wounds on the exterior of his body causing his disap- 
pearance, that he had not been dismembered nor injured by malpractice of a sur- 
geon, had not thrown any fits or walked in his sleep, nor inhaled any poison gas, 
suffered a sunstroke nor froze to death, got hurt playing football or lacrosse, nor 
run afoul of a maniac; and also failed to negative these exceptions by proof, after 
showing by his testimony exactly how he was hurt, this case must go back for 
another trial. Pelican Ins. Co. v. Troy Coop. Ass’n, 77 Tex. 225, 13 S. W. 980; 
International Travelers’ Ass’n v. Bettis, 120 Tex. 67, 35 S. W. (2d) 1040; Coyle 
v. Paletine Ins. Co. (Tex. Com. App.) 222 S. W, 973; Travelers’ Ins. Co. v. Har- 
ris (Tex. Com. App.) 212 S. W. 933; Security Ins. Co. v. Sellers-Sammons-Signor 
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Motor Co. (Tex. Civ. App.) 235 S. W. 617 (writ refused); N. W. Nat. Ins. Co. 
v. Westmoreland (Tex. Civ. App.) 215 S. W. 471. 

24 Tex. Jur. p. 1248, comments upon this rule as follows: “The Texas courts 
also hold, however, that if the exception be regarded as taking something out of 
the general portion of the contract so that the promise is to perform only what 
remains after the part or risk excepted is taken away—rather than as a stipulation 
added to the principal contract to avoid the promise of the insurer by way of 
defeasance or excuse—the burden rests upon the plaintiff to show that his cause 
of action does not fall within an excepted risk. In other words, where the 
excepted risk is in its nature essentially affirmative rather than defensive, in that 
the policy covers only what is left after satisfying the condition, the burden is upon 
the plaintiff to prove that the loss falls within the restricted coverage.” 

We believe this statement was perfectly clear to the author; at least we hope 
it was. Without saying whether we understand it or not, we call the attention of 
plaintiff's counsel to the rule, in view of another trial. No duty rests upon us, in 
the crowded condition of our docket, to even try to distinguish between affirma- 
tive and defensive exceptions. 

It is unnecessary for us to discuss the remaining assignments. 

For the reasons stated, the judgment is reversed, and the cause remanded. 


CROWE v. NORTH AMERICAN ACC. INS. CO. No. 11997. 
Court of Civil Appeals of Texas. Dallas. June 27, 1936. 
Rehearing Denied Sept. 26, 1936. 
96 Southwestern Reporter (2d) 670. 
1. INSURANCE. 
Under policy providing for payment by insurer, in case of death of insured 
within 30 days from date of accident, death of insured 90 days after accident held 
to preclude recovery by beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 467.) 
3. INSURANCE. 


Policy providing for payment for death of insured arising out of accident 
should loss occur within 30 days from accident held not ambiguous as regards 
period of time fixed for development of result of accident and injuries. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

Error from District Court, Dallas County; W. M. Taylor, Judge. 

Action by T. J. Crowe against the North American Accident Insurance Com- 
pany. To review a judgment of dismissal, the plaintiff brings error. 


Affirmed. 


E. G. Senter, of Dallas, for plaintiff in error. 

Seay, Malone & Lipscomb, of Dallas, for defendant in error. 

Looney, Justice. 

T. J. Crowe, as beneficiary, sued the North American Accident Insurance Com- 
pany on its policy issued to Mrs. Julia E. Crowe, wife of plaintiff, seeking recov- 
ery of $1,000 indemnity for the death of insured; also to recover $525 weekly dis- 
ability benefits, alleged to have accrued to the insured prior to her death. Con- 
struing plaintiff’s petition, aided by the provisions of the policy attached as an 
exhibit, the case alleged is to the effect that the defendant insured Mrs. Crowe 
against the effects of bodily injuries caused directly, solely, and independently of 
all other causes, by external, violent, and accidental means, defendant agreeing 
to pay plaintiff, as beneficiary, indemnity of $1,000 in case of the death of insured 
within 30 days from the date of the accident, only in case of an accident which 
shall materially injure the automobile. The petition shows that plaintiff’s death 
occurred more than 90 days after the date of the accident, also that the contract 
provides that, if the insured shall continuously be confined in the house and regu- 
larly visited by a licensed physician, and prevented from transacting any and every 
kind of business “solely by * * * acute yellow atrophy of the liver, and no other 
disease, * * *” that defendant would pay for the period of such confinement after 
the first 7 days, but not exceeding 8 consecutive weeks, $25 per week, payable to 
the insured; thus it appears that the maximum weekly indemnity recoverable was 
$200. The petition alleged that insured sustained accidental injuries within the 
terms of the policy; that her death resulted therefrom more than 30 days from the 
date of the accident, but there was no allegation that the automobile in which 
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insured was riding was materially injured; that prior to her death she suffered 
from acute yellow atrophy of the liver, was continuously confined in the house, 
was regularly visited by a licensed physician, was wholly prevented from trans- 
acting any and every kind of business solely as the result of such illness for a 
period of 21 weeks, and that by reason thereof the company became liable to pay 
the plaintiff $525, in addition to the $1,000 indemnity for the death of insured; also 
alleged that defendant denied liability after due notice of the accident and death 
of insured was given, as provided in the policy. A general demurrer to the peti- 
tion was sustained and, plaintiff declining to amend, the cause was dismissed, from 
which this appeal was taken. 

[1] We find no error in the action of the court. The allegations of the peti- 
tion, aided by the provisions of the attached policy, revealing that the death of 
Mrs. Crowe resulted more than 30 days after the date of the alleged accident 
and injury, liability for payment of the $1,000 indemnity for her death was not 
made to appear. The doctrine announced in 1 C. J. 469, § 179, which seems to 
be well supported by the authorities, is that: “The standard accident policies, in 
addition to the provision for indemnifying the insured, against the results of acci- 
dental injuries, generally provide for the payment of a certain sum in the event 
of his death being caused by accident, provided death occurs within a specified 
time (usually 90 days) after the occurrence of the accident; and provisions so 
limiting the time within which death must occur to render the insurer liable, have 
been held to be valid and binding, and there can be no recovery for the death of 
the insured if it occurs more than the prescribed time after the accident, although 
within the terms of the policy.” To the same effect see: Cooley’s Briefs on In- 
surance (2d Ed.) vol. 6, p. 5272; Brown y. United States Cas. Co. (C. C.) 95 F. 
935; Kerns v. Aitna Life Ins. Co. (C. C. A) 291 F. 289; Buford v. North American 
Acc. Ins. Co. (C. C. A.) 3 F.(2d) 263; Barnett v. Travelers’ Ins. Co. (C. C. A.) 
32 F.(2d) 479; Walters v. Western & So. Life Ins. Co., 318 Pa. 382, 178 A. 499: 
Thompson v. Iowa State Trav. Men’s Ass’n, 179 Iowa 603, 161 N. W. 655; Drinan 
v. Clover Leaf Casualty Co., 207 Mich. 677, 175 N. W. 176; Tuttle v. Pacific Mutual 
Life Ins. Co., 58 Mont. 121, 190 P. 993, 16 A. L. R. 601. 


[2] We do not deem it necessary to discuss the right of plaintiff to maintain 
the suit to recover weekly indemnities without having alleged that there was no 
administration on insured’s estate and that none was necessary, because we think 
it clearly appearing that the court was without jurisdiction to entertain the plea 
after plaintiff's claim was reduced as the result of sustaining the demurrer to the 
count seeking recovery of the $1,000 death indemnity, the amount left under the 
terms of the policy could not exceed $200 weekly indemnities, below the jurisdic- 
tion of the trial court: therefore, being without authority to proceed further, :t 
became its duty to dismiss the suit. See authorities cited by Judge Fisher in Western 
Union Tel. Co. v. Arnold, approved by the Supreme Court, reported in 97 Tex. 
365, 77 S. W. 249, 79 S. W. 8: see page 368 of 97 Tex., 77 S. W. 249, for authori- 
ties cited by Judge Fisher, and page 376, of 97 Tex., 79 S. W. 8, for the approval 
by the Supreme Court. Also see City of Fort Worth v. Zane-Cetti (Tex. Com. 
App.) 29 S. W. (2d) 958, 962. 

[3] No attack, either by allegation or proof, is made by the plaintiff on any 
condition of the policy, nor is it contended that any of its terms were waived by 
defendant, the contention being that the court erred in sustaining the general 
demurrer and in dismissing her suit, insisting that the policy is ambiguous, in that, 
in mentioning the time within which the death of insured must result to fix liability, 
two periods are mentioned, one that death must result within 30 days from the 
date of the accident, and the other that death must result during the life of the 
policy; hence the court should have resolved the ambiguity in favor of plaintiff 
and overruled the demurrer. 

We cannot adopt this view. We do not think the policy is ambiguous in the 
respect mentioned. While the period of time fixed (30 days) for the development 
of the result of the accident and injuries, seemingly is unreasonable, yet the pro- 
vision is explicit that “the loss (death) shall result within 30 days from the date 
of the accident.” 

It is also insisted that it was not necessary, in order to show liability, that 
plaintiff allege that the automobile in which Mrs. Crowe was riding at the time 
was materially injured in the accident. The contract insured Mrs. Crowe “against 
the effects of bodily injuries caused directly, solely, and independently of all other 
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causes by external, violent and accidental means * * * while riding within a private 
automobile,” and adds “and only in case of an accident which shall materially injure 
the automobile.” 

We fail to see that the latter provision has any appreciable connection with 
the contingency insured against; obviously it is evidentiary and designed to estab- 
lish as a fact presumtively that insured would suffer no injury, unless the automo- 
bile in which she was riding was itself. materially injured in the accident. We 
think the provision irrelevant, confusing, and designed without reason to defeat 
recovery in a case where facts otherwise clearly show liability under the terms of 
the policy. 

After leveling these and other similar criticisms, counsel for plaintiff argues 
that: “If this analysis of the policy is not correct then it is apparent that it is 
deliberately drawn with the intent to deceive. It is well known that the average 
person who buys an accident policy does not undertake to read and analyze every 
sentence it may contain, particularly the paragraphs contained in small letters. In 
this case the insurer undertakes in large black type which is printed on the back 
and is repeated in the top of the policy to describe the nature of the insurance and 
apparently to tell all of the limitations upon it. If it is true that these words of 
general description, which are obviously intended to attract the eye and impress 
the purchaser, are in fact mere traps for the unwary, and that the intention was 
to hide out in the brush in small type, not likely to attract attention, limitations 
wholly different from those contained in the catch phrases of the policy, then 
indeed, we are confronted with an admitted attempt to defraud.” 

In thus criticizing the policy, counsel for plaintiff presents legislative rather 
than judicial problems. For obvious reasons, we think it quite true that pur- 
chasers of insurance do not trade at arm’s length with companies selling insur- 
ance; however, courts cannot make or remake contracts for the parties. But the 
legislative branch of the government, recognizing this inequality and the oppor- 
tunity it affords for imposition, could with great propriety protect the unwary by 
prohibiting the issuance of policies containing unreasonable or confusing provi- 
sions, Or any provision without some reasonable bearing upon or connection with 
the contingency insured against. 

For reasons stated, however, the judgment of the court below is affirmed. 


Affirmed. 


MUTUAL BEN. HEALTH & ACCIDENT ASS'’N v. ALLEY. 
Supreme Court of Appeals of Virginia. Sept. 11, 1936. 
187 Southeastern Reporter 456. 
1. INSURANCE. 

Where statute prohibited use in evidence of any statement made in applica- 
tion for health and accident policy which was not incorporated in policy, court in 
suit on such a policy would consider only those statements in original application 
which were set forth in purported copy incorporated in policy, notwithstanding 
so insured did not object to introduction of original application (Code 1919, 
§ 4315). 

(For other cases, see Insurance, Dec. Dig. § 650.) 

2. INSURANCE. 

Where insured stated to agent writing renewal of health and accident policy 
that there had been no changes in his health, address, or the like, insured was 
bound by answer written by agent in application which was identical with answer 
to same interrogatory in old policy. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 
3. INSURANCE. 

Where insured stated to agent procuring renewal of health and accident policy 
that he had not received medical treatment within five years and that his situation 
had not changed since lapse of old policy, false statement in application that 
insured had never received any disability benefits and fact that he had received 
medical treatment within five years avoided policy, although answers in applica- 
tion were never read to insured. 

(For other cases, see Insurance, Dec. Dig. §§ 292, 299.) 

4. INSURANCE. 
False representation in application for health and accident policy relating to 
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previous condition of insured’s health held to preclude recovery by insured for 
accident in which he was scalded, as against contention that there must be casual 
connection between false representation and loss (Code 1919, § 4220). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Error to Law and Chancery Court of City of Roanoke. 

Action by Perry E. Alley against the Mutual Benefit Health & Accident Asso- 
ciation. To review a judgment for plaintiff, defendant brings error. 

Reversed and rendered. 

Argued before Campbell, C. J., and Hudgins, Gregory, and Eggleston, JJ. 

Apperson, Rush & Gentry, of Roanoke, for plaintiff in error. 

John G. Challice and Charles B. Satchwell, both of Roanoke, for defendant in 
error. 

Hupeins, Justice. 

Plaintiff, an engineer on the Norfolk & Western Railway, on August 29, 1931, 
applied for and received a health and accident insurance policy issued by defend- 
ant. He paid, in quarterly installments, the premiums due on this policy until 
January 1934 After the policy had lapsed, because of nonpayment of premiums, 
he was induced to renew the insurance, and on April 18, 1934, on request of the 
local agent for defendant, he signed a blank application for the same or a similar 
policy. The agent wrote the answers to the questions in the application, and on 
April 23, 1934, a new policy was issued and delivered to plaintiff. 

On May 20, 1934, plaintiff was badly injured by the derailment of an engine 
on which he was then working as a fireman. In due course he filed his claim for 
the payments provided in the policy. The claim was rejected, and this action insti- 
tuted on the contract of insurance, which resulted in plaintiff’s obtaining a verdict 
and judgment for $933. To that judgment defendant sought and obtained this 
writ of error. 

The main defense relied upon to defeat recovery is based upon the falsity of the 
answers to certain questions set forth in the application for the insurance. 

[1] Before discussing the case on its merits, we deem it advisable to dis- 
pose of a preliminary question not alluded to in the briefs. The photostatic copy 
of the insurance policy contains what purports to be a copy of the application. 
During cross-examination of plaintiff, defendant introduced the original applica- 
tion dated April 18, 1934, containing the signature of the applicant. Question 12, 
and the answer thereto, in the original application is as follows: “Have you ever 
had any of the following diseases: Rheumatism, neuritis, arthritis, sciatica, 
epilepsy, appendicitis, diabetes, any kidney trouble, cystitis, any disease of the brain 
or nervous system, heart disease, tuberculosis, bronchitis, gall bladder trouble, any 
stomach trouble, any intestinal trouble, cancer, syphilis, high or low blood pressure, 
tonsilitis, rectal trouble, malaria? Name diseases, dates and length of disability. 
No.” 

No such question or answer is found in the purported copy of the application 
attached to the policy.. Plaintiff made no objection to the introduction of the 
original application as evidence either in the trial court or in this court. Defend- 
ant, for another purpose, invoked the provisions of Code, § 4315, which among 
other things provides that in the class of insurance contracts now under considera- 
tion “no statement made by the applicant for insurance, which is not incorporated 
in or indorsed on the policy issued to such applicant shall avoid the policy or be 
used in evidence, and no provision of the charter, constitution or by laws shall be 
used in defense of any claims arising under any such policy unless such provi- 
sions are incorporated in full in the policy.” (Italics supplied.) 

Notwithstanding the fact that plaintiff did not object to the introduction of 
the original application, it is our duty, in the light of the above-quoted legislative 
mandate, to eliminate all statements in the original application not set out in the 
purported copy incorporated in the policy. In so holding we will consider, as a 
part of the evidence, all statements made in the original application which are set 
forth in the purported copy incorporated in the policy, without considering or 
determining the effect, if any, of defendant’s failure to incorporate in the policy 
an exact copy of the original application. This elimination restricts our considera- 
tion to the following questions and answers: 


_ “10. Have you ever made claim for or received indemnity on account of any 
injury or illness? If so, what companies, dates, amounts and causes? No. 
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“13. Have you received medical or surgical treatment or had any local or 
constitutional disease not mentioned above, within the last five years? Answer 
as to each. No. 

“Do you hereby apply to the Mutual Benefit Health & Accident Association for 
a policy to be based upon the foregoing statements of facts and do you under- 
stand and agree that the falsity of any statement in this application shall bar the 
right to recover if such false statement is made with intent to deceive or materi- 
ally affects either the acceptance of the risk or the hazard assumed by the Asso- 
ciation, and do you agree to notify the Association promptly of any change in your 
occupation, or earnings, or if you take additional insurance, and do you hereby 
authorize any physician or other person who has attended or may attend you to 
disclose any information thus acquired? Yes.” 

Both parties concede that the local agent for defendant obtained plaintiff’s 
signature on a printed form of an application, and wrote the answers to the ques- 
tions therein set forth after he had separated from plaintiff, and returned to his 
otfice. 

It appears from the report of Dr. M. A. Johnson, Jr., a surgeon at the Lewis- 
Gale Hospital in Roanoke, that plaintiff was examined by the medical staff of 
that hospital on February 6, 8, 15, and March 10, 1933, and that he had received 
definite medical advice and treatment within five years of the date of the appli- 
cation. Hence the answer given by the agent to question 13 as quoted above, is 
not in accord with the facts, 

It also appeared from the evidence that plaintiff, from time to time, beginning 
on January 10, 1922, and ending on July 8, 1928, had been paid the aggregate sum 
of $2,391.25 by the relief and pension department of the Norfolk & Western Rail- 
way Company, as indemnities for injuries and illness. At one period, for 17 
months, that is, from January 1, 1927, to July 8, 1928, he had drawn indemnities 
from illness diagnosed as ulcerated stomach. This evidence is uncontradicted, and 
clearly established that the answer to question 10, quoted above, was and is false. 

While we have some difficulty in trying to follow the reasoning outlined in 
the plaintiff’s brief, he, in effect, contends that, while the answers to the 
above questions were untrue, he was not responsible therefor. The effect on a 
contract of insurance, of the agent’s mistake in filling out the application, has 
been a fruitful source of litigation, and much printer’s ink has been consumed on 
the subject by judges and text-writers. Judge Prentis, in dealing with the appli- 
cation for a fire insurance policy on an automobile, in North River Ins. Co. v. 
Lewis, 137 Va. 322, 327, 119 S. E. 43, 45, said: “There are many pertinent cases, and 
they cannot be reconciled; but there seems to be little doubt that by the weight 
of authority, in the absence of deceit and fraud of the assured, where there is no 
application (and there was none here), or if the answers are written by the agent 
on his own knowledge or authority without questioning the applicant (as is the 
case here), the company is generally held estopped from relying upon a forfeiture, 
either because of the falsity of such answers as are written by its own agent, or 
because of the failure to answer questions material to the risk which have never 
been asked.” 

The false statements of the soliciting agent and the medical examiner in the 
application and report on the health of a convict, for a life insurance policy, 
sought by the father of the convict, were before the court in Harrison v. Prov. 
Relief Ass’n, 141 Va. 659, 670, 675, 126 S. E. 696, 699, 40 A. L. R. 616. Judge 
Holt, after reviewing a number of cases dealing with the knowledge of the agent, 
as knowledge of the company, said: “In the light of this law we have no difficulty 
in reaching the conclusion that neither misstatements nor concealment on the part 
of this company’s agents could affect the plaintiff, unless he was in some wise 
responsible therefor, and that the evidence fails to show such responsibility.” 

In summarizing the conclusions of the court in that case this is said: “(1) 
No conspiracy has been proven. (2) All misstatements made and all facts sup- 
pressed can be charged against the company’s agents only. (3) Fraud as a defense 
cannot be set up after two years from the date of the policy. (4) The act of 
1906 has no application to the facts in this case.” 

In Mutual Ben. Health & Accident Ass’n v. Ratcliffe, 163 Va. 325, 335,.175 
S. E. 870, 874, the evidence disclosed that the applicant was a former insurance 
agent, and hence knew the importance of giving true answers to the questions set 
forth in the application; that the agent for the company was inexperienced and 
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was not as well informed on such matters as the applicant. Speaking to the point, 
the court said: “No agent has power to perpetrate a fraud upon his principal. 
If the applicant knows that there are misrepresentations in the answer as written 
and that they are material, there is fraud in the inducement when a policy is issued 
upon their faith, He cannot depend upon the power of the agent, in the language 
of the street, to put it over. 

“‘*Where the insured at the time of making the application, gives full, true 
and correct answers, relying upon the skill, honesty, and good faith of the com- 
pany’s agent to fill out the application correctly, and such agent makes out the 
application incorrectly or inserts answers different from those given or false 
answers, the company cannot take advantage thereof, and where the applicant is 
ignorant of the discrepancy or wrongful act of the agent he is entitled to recover 
on the policy, and this rule applies even though the agent in such case has trans- 
cended his actual authority.’ 2 Joyce on Insurance, § 475. 

“We are not dealing with a case in which full disclosures were made and in 
which the agent left out what he thought were nonessential details. Here the 
agent was new to the business and the applicant was an expert of extended experi- 
ence.” 

It was held that there could be no recovery on the policy. 

In Massachusetts Bonding & Ins. Co. v. Piedmont Service Station, Inc., 165 
Va. 167, 175, 181 S. E. 397, 400, the facts were that the insured correctly described 
to the soliciting agent of the insurance company the truck on which it desired 
coverage, but the agent, relying upon his own knowledge of the facts, incorporated 
in the policy the description of another truck then owned by the insured, but not 
in service. The truck thus incorrectly described was involved in an accident, and 
the owner was held liable for personal injuries to a third party, and sought 
indemnity on the policy from the insurance company. Justice Eggleston, speak- 
ing to the point, said: “Parol evidence of the correct description of the truck was 
admitted because the insurance company was estopped by the knowledge and mis- 
take of its agent from asserting the misdescription as a defense. It is well settled 
that the principles of equitable estoppel are applied in actions at law as well as 
in suits in equity.” 

Cooley’s Briefs on Insurance (2d Ed.) p. 4111, summarized the general rule 
on the subject thus: “So, too, when the application is filled out by the agent 
from his own knowledge, no information being sought from the insured, who 
signs the application in blank or without reading it, relying on the agent’s good 
faith and assumption of knowledge, the false statements are the fault of the com- 
pany through its agent and the insured cannot be called on to bear the conse- 
quences.” See F. Y. Van Ross, etc., v. Metropolitan Life Ins. Co., 134 Kan. 479, 
7 P.(2d) 41, 81 A. L. R. 821, and note at page 834; Davern v. American Mut. 
Liability Ins. Co., 241 N. Y. 318, 150 N. E. 129, 43 A. L. R. 523, and note at page 
527. 

The vital question presented is really one of fact. If the agent acting on his 
own knowledge or information, and without fault of plaintiff, wrote false and 
material statements in the application, then the insurance company is estopped 
from claiming a forfeiture. If, on the other hand, the conduct, or information 
furnished by the plaintiff to the agent, was such that a reasonable man would be 
misled thereby, and the agent was in fact misled as to the correctness of material 
information given by him to his principal, then the company is not estopped from 
claiming the invalidity of the policy. : 

Plaintiff's own statement regarding the conversation which took place between 
him and the agent at the time the contract was signed is as follows: “He said 
‘let me put that policy back in force,’ and I said ‘can you give me the same policy 
I had before, the same kind of policy,’ and he said ‘I can.’ Then I said ‘I might 
consider it,’ and he said ‘when can I come to see you,’ and I told him when he 
could come up, and he said, after he came up there ‘I came up here to write that 
policy for you, and the only thing I want to ask you is this: You haven’t been under 
treatment of a doctor or been in any hospital for treatment within five years, have 
you, since I talked to you before,’ and I said ‘no,’ and he said ‘that is all I want 
to know,’ so he went on and filled out the application. I never read the applica- 
tion at all but I went on and signed it, and he went and got me the policy.” 

Question 13, in the copy of the application incorporated in the policy, and his 
reply, were read to plaintiff, and he was asked if the answer was true, to which 
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he replied: “It certainly is. Nothing more than that x-ray, I had that and nearly 
all railroad men do that, we go and have a check-up once or twice every year. 
People who are not sick do that you know, and I done it to see that I was get- 
ting along all right, and I expect to keep it up as long as | live, having check-ups 
made.” 

In his cross-examination he admitted that he had consulted members of the 
medical staff at the Lewis-Gale Hospital, but he could not remember the month or 
the year in which the consultation took place. He was positive that he had no 
organic trouble, and that he sought a general medical examination as was his custom 
to do, from time to time. Unfortunately he could recall no other general examina- 
tion that he had had, and the records of the examination at the hospital reveal the 
time and the diagnosis; that is, plaintiff sought medical advice and treatment 
on February 6, 8, 15, and March 10, 1933. We are in accord with the general 
accepted construction of this representation made by the California court in 
Boyer v. United States F. & G. Co., 206 Cal. 273, 274 P. 57, and quoted in 
Ocean Acc. & G. Corp. v. Rubin (C. C. A.) 73 F.(2d) 157, 164, 96 A. L. R. 412, 
421, as follows: “A reasonable construction of the question implies that it should 
be interpreted as relating to a consultation as to some disease or illness with 
which the applicant was or had been afflicted, not to some feeling of trivial dis- 
comfort or temporary indisposition, not affecting the general health.” 

[2] It may be true, as plaintiff claims, that the medical consultations were 
for a minor and temporary ailment, and for a general checkup on his state of 
health, although the evidence for defendant indicates the contrary. It is not 
necessary to and we do not, rest the decision in the case on this eviience alone. 
but on it and on the following facts: The plaintiff knew he had signed a similar 
application in 1931 for the old policy. When the local agent was discussing with 
him the advisability of applying for the policy in question, and at the time i.e 
signed the blank application, he was asked if there had been any changes in lis 
health, address, or the like, since the old policy had lapsed, to which plaintufé 
replied that everything was the same as in the old one. It is clear that plaintiff 
knew that the local agent would get the necessary information from the applica- 
tion in the old policy. The trial court refused to permit the old application to 
be introduced in evidence before the jury. Defendant excepted to this ruling, and 
for the purpose of the exception made the old application a part of the record; 
hence it is before us for consideration. Interrogatory No. 10, and the answer 
thereto, are identical in both applications. Under these circumstances plaintiff 
cannot evade responsibility for the answer written by the agent to the interroga- 
tories in the application bearing date April 18, 1934. This answer indicates that 
plaintiff had never received any disability payments for sickness or accident, when 
as a matter of fact, as heretofore stated, he received the sum of $2,391.25 within 
the period of six years. 

[3]This court has repeatedly held that information as to substantial payments 
made on account of illness or accidents are material to the risk assumed in this 
class of insurance. Judge Holt aptly said in Mutual Ben. Health & Accident Ass'n 
v. Ratcliffe, supra: “We do not mean to say that his failure to recall some minor 
payment made upon an accident policy in another company would be material ta 
the risk assumed, but if an applicant in the preceding nine years had made on 
other accident and health policies eleven claims certainly such information would 
he important. It would tend to show either that the making of claims was a habit 
or that misfortune had dogged his footsteps.” 

In Flannagan v. Northwestern Mutual Life Insurance Co., 152 Va. 38, 146, 
S. E. 353, 361, Judge Holt, speaking for the court, quoted with approval the fol- 
lowing excerpt from Keeton v. Jefferson Standard Life Ins. Co. (C. C. A.) 5 
F.(2d) 183: “The applicant’s history in respect to his health and medical treat- 
ment were most material, as bearing upon whether the insurance risk would be 
assumed; and at least the applicant should make full and frank explanation and 
answers to all inquiries throwing light upon his present and past state of health. 
Nothing could well be more important than the fact of previous sickness and past 
medical treatment, as to which the applicant was best able to furnish correct 
information; and anything that tended to mislead, or indicated a purpose to con- 
ceal the real truth, would serve to invalidate a policy if procured by such mislead- 
ing and fraudulent conduct.” 
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Judge Holt then added: “It may well be that there was no purpose to 
defraud, but that is not the test. 

‘*The revisors were of opinion that if the answer or statement was material 

to the risk when assumed and was untrue, that no recovery should be had: but 


that if immaterial, although false and fraudulently made, that it should not bar 
recovery for the reason that such a statement could not have affected the risk, 


being immaterial to it. If the statement was material, although innocently made, 
of course no recovery should be allowed.’” Revisors’ Note, Code 1919,°§ 4220. 

[4] Plaintiff further contends that there must be causal connection between 
the false representation and the loss, and that, inasmuch as the disability for which 
this action was instituted was due to an accident in which plaintiff was badly 
scalded, and not to any previous condition of his health, the false representations 
were not material. This is the rule in some jurisdictions, but the decisions on 
the point seem to be controlled by local statutes. Sappington v. Central Mut. Ins 
Ass’n, 229 Mo. App. 222, 77 S. W.(2d) 140; O’Keefe v. Zurich Gen. Acc. & 
Liability Ins. Co. (C. C. A. 8) 43 F.(2d) 809, 73 A. L. R. 298; 32 C. J. 1279. The 
applicable statute in this jurisdiction is Code, § 4220. This section resiricis the 
materiality of the statements of the false representation “to the risks wher: 
assumed.” 
; The contract of insurance, upon which this action is based, covers loss froin 
sickness or accident, and was purchased with one indivisible premium. The health 
and accident division are inseparable; the premiums are not apportioned partly to 
health and partly to accident. False representations of material facts in the appli- 
cation made by the applicant go to the validity of the policy at its inceptior. It 
cannot be held valid for one purpose and invalid for another. 

The same question was presented in Columbia Nat. Life Ins. Co. y. Harrison 
(C. ©. %. 6) 12 F.(2d) 986, 988, in which this was said: “It seems clear that, as ti 
the materiality of the false answer in this particular, the case upon this policy 
stands upon the same basis as if on a life insurance policy. The reasons which 
make such representations material to the risk of life insurance apply with full 
force to health insurance, and though this was a health and accident policy, and 
the recovery sought is solely under the accident provision, we see no way by which, 
from this point of approach, the policy may be valid for accident and invalid for 
health. The two liability covenants are not separable; they are purchased by one 
consideration, which is not in any way apportionable. Hence, if the false answer 
avoided the health insurance, it necessarily avoided the accident insurance.” 

From the facts recited, it is apparent that, although the local agent wrote 
answers to the questions in the application without reading the same to the plain- 
tiff, under the circumstances stated; plaintiff is responsible for the statements 
therein contained. This is sufficient to avoid the contract of insurance, hence we 
deem it useless to discuss other assignments of error. 

For the reasons stated, the judgment of the trial court is reversed, the verdict 
of the jury is set aside, and final judgment is here entered for plaintiff in error, 
defendant in the trial court. 


reversed and final judgment. 
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KOYER v. DETROIT FIRE & MARINE INS. CO. OF DETROIT, MICH. et al. 
SAME v. PACIFIC NAT. FIRE INS. CO. OF CALIFORNIA et al. Civ. 10514. 


District Court of Appeal, Second District, Division 1, California. Sept. 29, 1936. 


Jadifie C 
61 Pacific Reporter (2d) 56, 
1. INSURANCE. 
Where appraiser selected by insured and appraiser selected by insurer were 
equally at fault in delaying selection of umpire, failure of appraisement within 


90-day period was not fault of insured so as to preclude him from resorting to 
legal action (Gen. Laws 1931, Act 3735, § 1). 


(For other cases, see Insurance, Dec. Dig. § 612(3].) 
2. INSURANCE. 

Where 90-day period fixed by policy expired without completed appraisement 
for cause not attributable to insured or his appraiser, limitation on insured’s right 
to sue was removed, and his motive in withdrawing from appraisal proceedings 
was immaterial as regards right to maintain suit. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

3, INSURANCE. 

Admission of evidence as to condition of damaged building as found from 
12 to 17 months after earthquake insured against he/d not error, notwithstanding 
subsequent earthquakes, where testimony disclosed that condition of building 
remained unchanged and that later shocks caused no substantial damage. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

4. INSURANCE. 

_ Amount received by insured from plateglass insurance could not be deducted 
from judgment against insurers for damage caused by earthquake, where court 
had instructed jury that in arriving at value of building they should disregard 
any portion thereof covered by insurance other than that of defendant companies. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

5. INSURANCE. 

Where, under policies, loss was payable 90 days after receipt of preliminary 
proofs of loss by insurers, amount of loss caused by earthquake held capable of 
being made certain by calculation, so that interest was allowable from date when 
loss became payable, as against contention that interest should not have been 
allowed prior to judgment (Civ. Code, § 3289). 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Superior Court, Los Angeles County; Joseph P. Sproul, Judge. 

Actions by A. S. Koyer against the Detroit Fire & Marine Insurance Com- 
pany of Detroit, Mich., and another and against the Pacific National Fire Insur- 
ance Company of California and another. The actions were consolidated. From 
adverse judgments, the named defendants appeal. 

Judgments modified and, as so modified, affirmed. 

Thornton, Menzies & Penney, of Los Angeles, for appellant Detroit Fire & 
Marine Ins. Co. of Detroit, Mich. 

Keyes & Erskine, of San Francisco, and Meserve, Mumper, Hughes & Robert- 
son, of Los Angeles, for appellant Pacific Nat. Fire Ins. Co. of California. 

Laurence B. Martin, of Los Angeles, for respondent. 

SHINN, Justice pro tem. 


Consolidated actions on policies of fire insurance on account of loss suffered by 
earthquake. 


The principal defense of the insurers was that the actions could not be 
maintained because of plaintiff’s alleged failure to comply with the provisions 
of the policies requiring proceedings for arbitration of the amount of the loss. 

The policies provided that the insurers and insured should each appoint an 
appraiser who would appoint an umpire to adjust the loss, the decision of any 
two of them to constitute the award and establish the loss. Each policy further 
provided: “If for any reason not attributable to the insured, or to the appraiser 
appointed by him, an appraisement is not had and completed within ninety days 
after said preliminary proof of loss is received by this Company, the insured is 
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not to be prejudiced by the failure to make an appraisement, and may prove the 
amount of his loss in an action brought without such appraisement.” 

Appraisers and an umpire were appointed, but the appraisement was not com- 
pleted and no award was made. After the expiration of the 90-day period, plain- 
tiff withdrew from further participation in the appraisement and notified his 
appraiser to proceed no further therewith. He then instituted these actions. Each 
party relies upon the language which we have quoted from the policies. It is 
conceded by plaintiff, as it must be, that the provision for the appraisement of 
the loss is a valid one and that, unless he has done that which was required of 
him with reference to an appraisement, he has no right to sue. 

It is the contention of the defendants that the failure to complete the 
appraisal within the 90-day period was attributable to the plaintiff because he 
interfered with the selection of an umpire and delayed the submission of amended 
proofs of loss. Except for the delays for which they seek to hold plaintiff 
responsible, the appraisement, as the defendants contend, would have been 
completed in time. 

After the appraisers were appointed, they agreed upon one Brent as umpire. 
Upon being advised of this selection, plaintiff expressed his objection thereto, and a 
month later another man was selected by the appraisers. After plaintiff's objection 
to Brent, expressed on or about June 1, 1933, plaintiff was not consulted with ref- 
erence to the appointment of an umpire and took no part therein. The failure of 
the appraisers to promptly appoint an umpire after the rejection of Brent is 
wholly unexplained. Plaintiff was not responsible for this delay nor was his 
appraiser shown to have been negligent or obstinate in the selection of an umpire. 
Defendants’ argument is, in effect, that plaintiff had no right to voice his objec- 
tions to the selection of Brent, and that therefore the delay of a month in the 
appointment of an umpire was attributable to plaintiff. It may be conceded that 
plaintiff had no right to interfere or to dictate in the matter of the selection of an 
umpire, but from that fact it does not follow that in so doing he became responsible 
for the ensuing delay of 30 days in the selection of some suitable person by the 
appraisers. The appraisal work was undertaken by the appraisers and was carried 
on without consultation with the umpire, whose services in deciding matters in 
difference between the appraisers was at no time required. While plaintiff's objec- 
tions to Brent apparently caused his rejection as umpire, he cannot be held respon- 
sible for the delay of 30 days or for any definite time in the final selection. 

The loss occurred March 10, 1933, and preliminary proofs of loss were sub- 
mitted by plaintiff April 11, 1933. On April 13, 1933, defendants mailed to plaintiff 
objections to the preliminary proofs of loss, as they had a right to do under the 
policies. Plaintiff thereupon had 10 days within which to present amended proofs 
of loss. He did nothing within this period, but on May 17, 1933, he mailed to 
defendants a letter which, while answering defendants’ objections to the prelimin- 
ary proofs in minor particulars, also gave the defendant a detailed estimate by the 
contractors who had erected the building as to the cost of replacement. This letter 
and its accompanying data are regarded by defendants as amended proofs of loss 
and by plaintiff as not more than an attempt at justification of the sufficiency of the 
original proofs. 

It is the contention of the defendants that the appointment of appraisers was 
not necessary until the amended proofs of loss had heen submitted and the defend- 
ants had thereafter notified the insured of disagreement as to the amount of the 
loss, and that therefore the delay in submitting the amended proofs, if they were 
such in fact, delayed the appointment of the appraisers and consequently the 
appraisal. But if defendants, as they contend, had the right to delay their notitica- 
tion of disagreement and their demand for the appointment of appraisers until after 
the submission of amended proofs, and to regard the data furnished on May 17 as 
amended proofs of loss, there yet remains no basis for the claim that the delay in 
submitting amended proofs delayed the appraisal. On May 3, 1933, defendants 
mailed to plaintiff a notice of total disagreement with plaintiff's claims of loss, as 
provided by section 1 of Statutes of 1909, page 404 (Deering’s General Laws 193], 
Act 3735). No agreement having been reached within 10 days thereafter as to 
the amount of the loss, it became the duty of the defendants to forthwith demand an 
appraisement and to name an appraiser, and it became the duty of the insured within 
5 days thereafter to select an appraiser and notify the defendants thereof. Defend- 
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ants, therefore, did not wait for the submission of amended proofs before giving 
notice of disagreement, nor did they make demand for appraisement or name 
an appraiser until May 20, although they could have made such demand and named 
their appraiser as early as May 13. Therefore the plaintiff’s letter of May 17 with 
its accompaying data, even though it be regarded as an amended proof of loss, is 
an unimportant factor in resolving the question of responsibility for the delay i in 
the appraisement. 

It appears that the umpire finally selected on July 1, 1933, did not accept his 
appointment until July 10, 1933. The appraisers met with each other to compare 
notes for the first time on July 1, 1933, which was the date of expiration of the 
90-day period after the submission of preliminary proofs of loss. It appears 
from the testimony of the appraisers that they did not meet at an earlier date to 
agree upon their appraisement because no umpire had been selected. The statute 
above referred to in fact requires the appraisers to choose an umpire before com- 
mening the appraisement. But, if the appraisers had acted promptly, after the 
rejection of Mr. Brent’s name on or about the Ist of June, to appoint an umpire 
and thereafter had proceeded diligently with the appraisement, it might have been 
completed before July 12. Our attention had not been called to any evidence which 
would indicate that this could not have been done nor has our inspection of the 
record disclosed any. 

The trial court found “that the failure of the appraisement and the fact that an 
award or appraisement was not had or completed within the ninety-day period, 
was through no fault of the plaintiff or of the appraiser appointed by him, or 
attributable to the said plaintiff or the appraiser appointed by him.” 

[1] Under the terms of the policies, while an award by the arbitrators would 
have been conclusive between the parties as to the amount of the loss, it was not a 
condition precedent to plaintiff’s right to sue on the policies. And, if the efforts at 
abitration failed for causes not attributable to the insured or his appraiser, the 
insured was not required to submit the matter to another attempted arbitration. 
The standard form of policy prescribed by statutes removes all doubt as to these 
features of the contracts. Therefore the rule by which plaintiff’s conduct is to be 
judged is the following: Where a submission to arbitration fails of results by 
reason of the failure of the appraisers to agree upon an umpire, and both the 
insured and insurer have acted in good faith so that the failure is not due to the 
fault of either, the insured has fully performed his obligation as to arbitration and 
need not proceed further with a view to ultimate arbitration as a condition prece- 
dent to suing on the policy. See 94 A. L. R. 502. A reasonable interpretation of 
the finding which we have quoted is that the delay was caused by the failure of the 
appraisers to select an umpire and thereafter to proceed diligently with their work. 
This interpretation, which is borne out by the evidence, would imply that tie 
appraisers were equally at fault—at least that the fault was not entirely that of the 
insured’s appraiser—and under these circumstances it could not be said that the 
delay was attributable to the insured or his appraiser within the meaning of the 
policy provisions. The insured would be no more to blame than the insurers. By 
the terms of the policies the insured was responsible for the fault of his appraiser 
if it resulted in the failure of the appraisal, and the insurers had an equal responsi- 
bility for the conduct of the appraiser appointed by them. When, therefore, the 
appraisement failed for causes not attributable to the appraiser for the insured (and 
the failure due to the fault of both appraisers presents such a case), the insured 
was not precluded from maintaining an action on the policies. The limitation of 
plaintiff's right to sue was removed when the appraisal failed because of the fault 
of both appraisers. The provisions of the policies admit of no other construction. 

[2] Plaintiff is charged by defendants with having acted in bad faith throughout 
the appraisement proceedings, but we doubt whether this is a material question. If 
plaintiff caused the efforts at arbitration to fail, even though he acted in good faith 
and without intent to defeat the arbitration he would be responsible for failure. 
The policies so provide. But, if he was guilty of acts committed in bad faith 
which did not cause the failure of the arbitration, he would not thereby be fore- 
closed of his right to sue. When plaintiff appointed his appraiser, he stated that he 
would insist upon the right to approve the selection of an umpire. He did inter- 
fere in the selection of the first umpire chosen but not thereafter. This inter- 
ference was unjustified, regardless of plaintiff's motives, but, as we have already 
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pointed out, we cannot find as against the finding of the trial court that this single 
act of interference prevented the completion of the appraisal within the 90-day 
period. Again, plaintiff is charged with bad faith in withdrawing from the appraisal 
some 30 days after the expiration of the 90-day period. The evidence showed 
that he learned from his appraiser what his estimate of the loss would be and there- 
upon withdrew from the appraisal proceeding and started suit. But his motive 
in so doing is of no consequence. The agreement did not call unconditionally for 
a completed arbitration. Therefore the rule invoked by defendants that each party 
to an unconditional agreement to arbitrate must in good faith do everything 
possible to accomplish a final award has no application. When the 90-day period 
expired without a completed appraisement, for causes not attributable to plaintiff 
or his appraiser, the limitation upon plaintiff's right to sue was removed. His 
refusal to proceed further with the appraisal was not made wrongful because he 
believed it would be to his advantage to prove his damage in court. De Bairos 
v. Barlin, 46 Cal. App. 665, 190 P. 188. 

[3] Error is assigned in the receipt of evidence as to the condition of the 
damaged building as found from 12 to 17 months after the occurrence of the earth- 
quake insured against. When this evidence was offered, plaintiff's counsel admitted 
that other shocks had occurred in the meantime. It is conceded that defendants 
were liable only for the original damage—that which occurred within 72 hours 
after the commencement of the first shock. The jury found that plaintiff’s build- 
ing was totally destroyed. Manifestly, then, if the conditions testified to as having 
existed more than a year after the first shock were not attributable thereto, they 
were not to be taken into account and should not have been described to the jury. 
The building was a two-story brick structure. It remained unoccupied after the 
earthquake and was eventually razed. The testimony of plaintiff's witnesses Hub- 
bard and Charwick related to conditions found to exist when the building was 
demolished. In allowing testimony as to conditions found to exist during the wrecx- 
ing of the building, the court obviously attempted to restrict the proof to evidence 
in rebuttal of that of the defendants. The testimony related principally to con- 
ditions that were disclosed in the process of demolition, such as the finding of some 
fifteen broken floor joists out of a total of several hundred, the pulling away of 
the second floor joists from the walls, the separation of bridging from joists, and 
the crushed condition of about 30 per cent. of the bricks within the walls, and broken 
pipes, which were disclosed when the walls were wrecked. Such conditions as 
these could not have been ascertained until the building was demolished. The sole 
ground of defendants’ objection was that the evidence was inadmissible until 
plaintiff had shown that the conditions sought to be proved were not caused by 
subsequent earthquake shocks or exposure to the weather. 


It is a generally recognized rule that before evidence may be received of condi- 
tions existing at a remote later date, as proof of conditions existing at an earlier 
date, a prima facie showing should be made that the conditions have not changed 
in the meantime. But the rule must always be given a reasonable application and 
one that takes into consideration the particular facts of the case. The requirement 
in any case is that there must be a connection shown between the conditions sought 
to be proven and the causes to which it is sought to attribute such conditions. lf 
the connection established is sufficient to support a reasonable inference that the 
conditions shown to exist at the later time also existed at the earlier date, tive 
element of time between the two dates is not important. In the instant case the 
test of the admissibility of the evidence objected to was whether, upon the entire 
evidence, the conditions found to exist some 17 months later could reasonably be 
attributed to the first shock rather than to some other cause. If such inference 
could reasonably be drawn, the evidence was not to be excluded upon the mere sus- 
picion that the hidden damage might have resulted from some later minor shocks or 
from other causes. The severity of the first shock was not questioned. At that time 
the upper half of the south wall fell out carrying with it a portion of the roof. 
All of the walls were badly cracked. The upper part of the front wall was badly 
shattered and the terra cotta was broken. The front wall was completely discon- 
nected from the side walls. The floors had buckled and settled. The steel girders 
were badly buckled. The second story floor was disconnected from the side walls 
of the building. Some of the columns along the side walls were broken loose and 
extended two or more inches beyond the walls. There was testimony to the effect 
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that the brick in the walls was shattered and the pipes in the walls were broken. 
There was also testimony that the condition of the building remained unchanged 
between the date of the original shock and the time when it was razed, and also 
to the effect that the later shocks caused no substantial damage in the vicinity. 
Upon this evidence the court as we view it, correctly held that a sufficient founda- 
tion had been laid for the offered evidence. A wide discretion must be accorded the 
trial court in ruling upon the sufficiency of the foundation. The condition of dam- 
age as found immediately after the first shock justified a rational inference that the 
entire damage was caused by the major earthquake. Defendants did not attempt to 
show any later injuries nor any change of conditions, There was, indeed, ample 
evidence to support the finding of the jury of total destruction of the building without 
the evidence given in rebuttal. We are satisfied that the evidence objected to was 
received under a proper construction of the rules of evidence. 


[4] Defendants’ point that the sum of $602 received by plaintiff from plate-glass 
insurance should have been deducted from the judgment is not well taken. The 
verdict fixed the sound value of the building at $27,500 and the replacement cost 
at $31,000. No other issue was submitted to the jury. The court, as a condition 
to a denial of a new trial, caused a reduction of the amount found to be the replace- 
ment cost to the sum of $27,500, and under a provision of the policies fixed the 
liability of defendants at 90 per cent. of that amount. The jury was instructed 
that in arriving at the value of the building they should disregard any portion or 
portions thereof covered by insurance other than that of defendant companies. 
We must therefore assume that the value of the building as found by the jury was 
exclusive of the value of the plate glass, insurance of which was carried by other 
companies. 

[5] The judgment allowed interest from the date of the occurrence of the 
loss. Defendants assert that no interest prior to judgment should have been 
allowed. Under the terms of the policies the loss was payable 90 days after receipt 
of preliminary proofs of loss by the companies. This date would have been July 
12, 1933. Although defendants disputed the amount of the loss, they did not deny 
liability. Therefore the earliest date upon which interest could commence was the 
date when the loss was payable to the insured. Whether interest was chargeable 
prior to judgment depends upon the application of section 3289 of the Civil Code, 
under which interest runs on claims for damages certain or capable of being made 
certain from the date the right of recovery is vested. If, therefore, the amount 
of plaintiff's loss was capable of being made certain by calculation, interest was 
allowable from July 12, 1933, when the loss became payable. It would seem to admit 
of no doubt that an ordinary fire or earthquake loss is adjusted by calculation, 
whether it be a total or a partial loss. Preliminary proofs of loss are calcula- 
tions of the loss, as are also the estimates of appraisers, and these are the methods 
of adjustment contemplated by the parties and stipulated in the policies. Resort mav 
he had to court action only in the event the calculations of the parties or those of 
their appraisers are not in agreement. The amount awarded plaintiff by the jury 
conformed closely to the amount claimed in the proofs of loss. In each case total 
destruction of the building was taken as the basis of the loss. In such a case the 
liability of each insurer was for the proportion of 90 per cent. of the actual value 
of the property at the time of the loss which its coverage bore to the total 
insurance on the property. By the terms of the policies the actual value could not 
exceed the amount which it would cost the insured to repair or replace the property 
with material of like kind and quality, “said cash value to be estimated without 
allowance for any increased cost of repair or reconstruction by reason of any ordi- 
nance or law regulating repair or construction of buildings.” (Italics ours.) 
There was available to the parties before suit all of the knowledge and all of the 
means of knowledge of the extent of the loss which was available to them or to tlie 
court or jury upon a trial of the question of loss. The contracts of insurance prefer 
settlement by estimate or calculation of loss to the determination of the question in 
court. Where the parties have agreed upon the use of that method in fixing the 
amount of the insurers’ liability and have bound themselves to settle upon that basis, 
they cannot consistently ask the court to declare the method they have adopted as 
an important element of their contract to be inadequate and uncertain and insist that 
trial of the issue in court is necessary for a correct and just determination. The 
principal complaint of the defendants here is that the matter has been taken to court, 
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and, while contending that calculation and appraisement furnish an uncertain means 
of fixing the insurers’ liability, they also complain bitterly of the conclusions reached 
by the jury. In support of our conclusion that the loss in question was capabie 
of being made certain by calculation, we refer to the following authorities: Mabrey 
v. McCormick, 205 Cal. 667, 272 P. 289; Anselmo v. Sebastiani, 219 Cal. 292, 26 
P.(2d) 1; Jacobs v. Farmers’ Mutual Fire Insurance Co., 5 Cal. App. (2d) 1, 41 
P.(2d) 960; Pacific Coast Adjustment Bureau vy. Indemnity Insurance Co., 115 
Cal. App. 583, 2 P.(2d) 218; Hargett v. Gulf Insurance Co. (Cal. App.) 55 P.(2d) 
1258; National Union Fire Insurance Co. v. California Cotton Credit Corp. (C. C. 
A.) 76 F.(2d) 279. Our views are entirely consistent with the holding of the 
Supreme Court in Perry v. Magneson, 207 Cal. 617, 279 P. 650. The liability in that 
case depended upon the amount that had actually been expended in the completion 
of a building, whereas in the instant cases calculation of the amount of liability was 
adopted as an essential part of the insurance contracts. 

The judgment in each case is modified by substituting July 12, 1933, for March 
10, 1933, as the date from which interest is allowed, and, as modified, the judg- 
ments are affirmed, respondent to recover costs of appeal. 


We concur: Houser, P. J.; Doran, J. 


RIVETTA v. BANKERS & SHIPPERS INS. CO. OF NEW YORK et al. 
No. 10. 
Court of Errors and Appeals of New Jersey. Oct. 2, 1936. 


187 Atlantic Reporter 133. 
1. INSURANCE. 


Although contracts of fire insurance generally contemplate occupancy of insured 
premises, they may also contemplate nonoccupancy and periods of vacancy. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

2. INSURANCE. 

Where fire policies provided that premises might remain vacant for period not 
exceeding six consecutive months, fact that premises were vacant at time of fire 
held not to relieve insurers of liability on such policies where vacancy had becn 
for less than six months. 

(For other cases, see Insurance, Dec. Dig. § 323[4].) 

Appeal from Supreme Court. 

Suit by Dolorata Rivetta against the Bankers & Shippers Insurance Company 
of New York and another. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Arthur T. Vanderbilt, of Newark (G. Dixon Speakman, of Newark, on the 
brief), for appellants. 

Herman Russomanno, of Newark (Herbert A. Kuvin, of Newark, on the brief 
and of counsel), for respondent. 

Brocan, Chief Justice. 

This is an appeal from a judgment recovered by the plaintiff in the Supreme 
Court, Union county circuit. The suit was for damages which resulted from the 
destruction by fire of a 2-story frame dwelling and garage, the defendant insurance 
companies having issued policies of fire insurance to the plaintiff covering the 
premises. 

[1-2] It is argued that the trial court fell into error by refusing to direct a 
verdict in favor of the defendants. The motion for a directed verdict was advanced 
on the ground that at the time of the fire the premises were unoccupied. While, 
generally, contracts of insurance contemplate occupancy of the insured premises, 
none the less they also contemplate non-occupancy and periods of vacancy. In 
the policy sold to this plaintiff by the Bankers & Shippers Insurance Company, 
under the “privilege” clause, we find this provision: Premises “to remain unoccupied 
as occasion may require, to remain vacant not exceeding six consecutive months 
at any one time in any one year, * * * ” 

In the other policy which the plaintiff purchased from the City of New York 
Insurance Company, under the “permission” clause, we find this language: That 
the premises may “remain vacant during any change of tenants, or while awaiting 
a tenant, not exceeding six consecutive months at any one time and unoccupied 
without limit of time. * * * ” 
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The property in question was acquired by the plaintiff by foreclosure. The ten- 
ancy of those occupying the premises was terminated. They moved out on January 
8, 1931. One policy of insurance was purchased on December 2, 1930, and the 
other on January 23, 1931. The fire occurred on April 29, 1931. The premises 
were vacant, awaiting tenants. The former tenants, it appears, were coming back, 
at or about the time of the fire, to occupy the house. There was testimony that 
some of the household goods of one of the former tenants had already been moved 
into the premises. 

It is difficult to understand how it can be seriously argued, in the light of the 
quoted language from each contract, that there was a breach of warranty. Each 
policy particularly provided that the premises might remain vacant for a period 
not exceeding six months. The premises in question were not vacant for a time 
exceeding that limitation. 

We perceive no legal merit in the appellants’ argument. The action of the 
trial court in rejecting motion to direct verdict for the defendants was proper. 

The judgment will be affirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Lloyd, Case, Bodine, Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolf- 
skeil, Rafferty, and Cole—15. ' 

For reversal: None. 


DE CORSO v. CONCORDIA FIRE INS. CO. OF MILWAUKEE. No. 84 
Court of Errors and Appeals of New Jersey. Oct. 2, 1936. 
187 Atlantic Reporter 145. 
INSURANCE. 

Holding of one club meeting on insured premises without knowledge of mort- 
gagor, execution of lease of part of premises for tailor shop which had not com- 
menced operations, and keeping of gasoline on premises without knowledge of 
mortgagor, all in violation of fire policy, held not to avoid policy as between 
mortgagor and insurer which had paid insurance to mortgagee and taken assigti- 
ment of mortgage in nature of a subrogation. 

(For other cases, see Insurance, Dec. Dig. §§ 319[1], 326[3].) 

Case, Justice, and Hetfield and Wolkskeil, Judges, dissenting. 

Appeal from Court of Chancery. 

Suit by Teresa De Corso against the Concordia Fire Insurance Company of 
Milwaukee. Decree for complainant, and defendant appeals. 

Affirmed. 

See, also, 116 N. J. Eq. 529, 174 A. 482. 

Lum, Tamblyn & Fairlie, of Newark (John S. Foster, of Newark, of counsel), 
for appellant. 

James A. McTague, Jr., of Jersey City, for respondent. 

Per Curiam. 

The issue in this case is whether a fire insurance policy should be avoided as 
between the owner of the premises (mortgagor) and the company. The fire loss 
was paid to the mortgagee, under the terms of the policy, the insurance company 
taking a pro tanto interest in the mortgage by assignment, in the nature of a sub- 
rogation. The prayer of the bill was that the amount paid the mortgagee by the 
insurance company be credited on the mortgage debt and that the subrogation 
agreement be canceled. 

The defenses were that the premises were permitted to be used for the meeting 
of a social club, contrary to the terms of the policy; that a lease had been executed 
to rent part of the premises for a tailor shop; and that gasoline was kept in the 
premises—all of which was contrary to the terms of the insurance policy. 

The court held that a club meeting, there having been but one, of which it did 
not appear the owner had knowledge, did not violate the warranty clause relied upon; 
that the tailor shop had not commenced operation, no equipment having been 
installed, and only the lease having been signed, was not in violation of the policy, 
and that knowledge of, participation in, or consent to the keeping of gasoline on 
the premises, was not brought home to the owner. 

We agree with the conclusions of the learned Vice Chancellor, and the decree 
is therefore affirmed. 
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For affirmance: The Chief Justice, Justices Lloyd, Bodine, Heher, and Perskie, 
and Judges Dear, Wells, and Rafferty—8. 
For reversal: Justice Case and Judges Hetfield and Wolfskeil—3. 


CITY MORTGAGE CO. v. ST. PAUL FIRE & MARINE INS. CO. No. 88. 
Court of Errors and Appeals of New Jersey. Oct. 2, 1936. 
187 Atlantic Reporter 156. 





INSURANCE. . 

Evidence held to sustain judgment for insurer under “errors and omissions” 
fire policy on ground insured who was mortgagee of damaged property did not, as 
required by policy, make every reasonable effort to maintain valid specific insurance 
on its interest in the property. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Supreme Court. 

Action by the City Mortgage Company against the St. Paul Fire & Marine 
Insurance Company. From a judgment of the Supreme Court (183 A. 460, 14 N. J. 
Misc. 212) for the defendant, the plaintiff appeals. 

Affirmed. 

T. Raymond Bazley, of Long Branch, Harold McDermott, of Freehold, and 
McDermott, Enright & Carpenter and James D. Carpenter, Jr., all of Jersey City, 
for appellant. 

Charles H. Stewart, of Newark, for respondent. 

Cask, Justice. 

Appellant was insured in the amount of $250,000 by the respondent company 
under a blanket policy, called an “errors and omissions” fire insurance policy, which 
contained the following provisions: 

“Saint Paul Fire and Marine Insurance Company * * * does insure * * * subject 
to the terms, conditions and/or limitations of this contract * * * 

“1. Covering loss to insured’s mortgage interest caused by fire or lightning 
damage to building property as above described, in which the insured has subsisting 
mortgage interest, when and only when the insured’s interest in said building prop- 
erty is not covered by specific fire and lightning insurance, because of errors and/or 
omissions in effecting such insurance, which result in: 

“(a) No such specific insurance on said property, and/or 

“(b) Such specific insurance on said property being invalid, and/or 

“(c) Such specific insurance being insufficient on said property, including loss 
due to contribution required under a co-insurance clause. 

“2. Insured agrees to make every reasonable effort to secure and maintain valid 
specific fire and lightning insurance on each and all property covered hereby payable 
to the insured as mortgagee and in amount not less than its mortgage loans thereon.” 

{1, 2] The premises in question were mortgaged to the appellant on May 31, 
1927, by the then owner, and shortly thereafter the premises were insured against fire 
under a specific policy written by the Importers & Exporters Insurance Company. 
The policy was payable to the named owner and also to the appellant as mortgagee. 
That owner later conveyed the property, subject to appellant’s mortgage, to a 
grantee. Subsequently appellant foreclosed its mortgage and bought in the properiy 
at foreclosure sale. Still later, appellant sold the property, executed and deliver2d 
a deed, and took back a purchase-money mortgage. While the foreclosure was in 
progress, the original Importers & Exporters policy expired and was replaced by a 
renewal policy delivered to the appellant. Nearly five months after the appellant 
conveyed to its grantee, the respondent’s “errors and omissions” policy was issued, 
and four months later the property was damaged by fire. The Importers & 
Exporters Insurance Company had not been notified of any of the changes in or 
developments affecting the title, and its policy at the time of the fire was still 
payable to the original owner and to appellant as mortgagee, precisely as it was 
when the insurance was first written. Appellant and the new owner brought action 
against that company for the loss and were defeated upon the ground that the 
policy had been invalidated by the untrue statement of ownership contained in the 
policy and by the act of the appellant in conveying to the present owner and taking 
back a mortgage without notice to the insurer. Appellant then brought the pending 
action, alleging that it had suffered loss to its mortgage interest because of errors 
and omissions in effecting the specific insurance thereon and that it was therefore 
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within the coverage afforded by respondent’s policy. Judge Lawrence, sitting in the 
Monmouth circuit of the Supreme Court, tried the case without a jury. He found 
as a matter of law that the appellant had agreed to make every reasonable effort to 
secure and maintain valid specific fire insurance, payable to it as mortgagee, on each 
and all property covered; and the foregoing excerpt from the policy verifies the 
correctness of that legal proposition. Further, as trier of the fact, the judge 
found the fact to be that the appellant had not made reasonable effort to secure and 
maintain such specific insurance; and the testimony contains adequate support for 
that finding. The points presented by the appellant are, in essence, denials of the 
correctness of those findings, and the points, as we think, are not sustained. 

The judgment below will be affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Lloyd, Case, Bodine, 
Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, and Rafferty—12. 

For reversal: None. 


LOPEZ v. MECHANICS & TRADERS INS. CO. OF NEW ORLEANS, LA. 
SAME v. STATE ASSUR. CO., LIMITED, OF LIVERPOOL, ENGLAND. 
Supreme Court of Florida, Division B. Aug. 6, 1936. 

Rehearing Denied Oct. 2, 1936. 

169 Southern Reporter 670. 

INSURANCE. 

Whether alleged mortgagee of insured property destroyed by fire of incendiary 
origin, who sought recovery on fire policies issued to owner, had guilty knowledge 
of fire, and whether mortgage was a sham or bona fide, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Error to Circuit Court, Hillsborough County; L. L. Parks, Judge. 

Two actions by Antonio Lopez, the first against the Mechanics & Traders Insur- 
ance Company of New Orleans, Louisiana, and the second against the State Assur- 
ance Company, Limited, of Liverpool, England. To review a judgment for defend- 
ants, plaintiff brings error. : 

Affirmed. 

Caraballo, Graham & Cosio, of Tampa, for plaintiff in error. 

Mabry, Reaves, Carlton & White, of Tampa, for defendants in error. 

Per Curiam. 

The pleadings and the evidence in these two cases are identical. The defendants 
below, defendants in error here, are different. The plaintiff brought an action 
at law against the defendants to recover on fire insurance policies issued to the 
owner who mortgaged the property insured to the plaintiff. The declarations 
allege that the plaintiff is a mortgagee from the owner of the property and that he 1s 
protected by the New York standard mortgage clause. The declaration alleges the 
destruction of the building by fire, proofs of loss, and the nonpayment of the claim. 

The defendants by separate pleas denied that plaintiff held a bona fide mortgage 
from the owner, alleged that the mortgage was a sham, and that the buildings were 
intentionally burned with the consent of the plaintiff. A motion for a directed 
verdict at the conclusion of all the testimony was overruled and the jury returned a 
verdict for the defendants. A motion for new trial was denied, final judgment was 
entered, and the plaintiff took writ of error to this court. 

Error is assigned on denial of the motion for a directed verdict and for over- 
ruling the motion for a new trial. It is admitted that the fire was of incendiary 
origin. This admission left the issue of whether or not the plaintiff had guilty 
ean of the fire and whether or not the mortgage was a sham or was bona 

de. 

This was a clear issue of fact for the jury. We have examined the evidence 
carefully, and it amply supports the verdict and judgment. We have read briefs of 
counsel and note their contention, but we find nothing in the record that would war- 
rant us in setting the judgment aside. 

It is accordingly affirmed. 

Affirmed. 

Ellis, P. J., and Terrell and Buford, JJ., concur. 


Whitfield, C. J., and Brown and Davis, JJ., concur in the opinion and judg- 
ments. 
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CONNECTICUT FIRE INS. CO. OF HARTFORD, CONN. v. FARMERS 
UNION COOPERATIVE GIN OF LADESSA, OKL., et al. No. 25153. 
Supreme Court of Oklahoma. Sept. 8, 1936. 

60 Pacific Reporter (2d) 724. 

1, INSURANCE. 

In action on fire policy, persons named in loss payable clause appended thereto 
are proper but not indispensable parties. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

3. INSURANCE. 

In action on fire policy, proofs of loss furnished by insured pursuant to terms 
of policy held not substantive evidence of value of property alleged to have been 
destroyed, or of other facts therein stated. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

Syllabus by the Court. 

1. The persons named in a loss payable clause appended to a fire insurance 
policy are proper parties to a suit on such policy but they are not indispensable 
parties. k : é 

2. Where a defect of parties appears from the petition but is raised neither py 
demurrer nor answer and the absent parties are not indispensable parties to the 
action, such defect in parties is waived. 

3. Proofs of loss furnished by an insured to an insurance company, pursuant to 
the terms of a fire insurance policy, are not substantive evidence of the value of the 
property alleged to have been destroyed or of the other facts therein stated. 

Appeal from District Court, Greer county; T. P. Clay, Judge. 

Action by Farmers Union Co-Operative Gin of Ladessa, Oklahoma, a cor- 
poration and Wm. Cameron & Co., Incorporated against the Conn, Fire Insurance 
Company of Hartford, Conn., a corporation, on a fire insurance policy. Judgment 
for the plaintiffs and defendant appeals. 

Reversed and remanded. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

H. M. Thacker, of Mangum, for defendants in error. 

Per Curiam. 7 
__ The parties will be referred to as they appeared in the trial court. The plain- 
tiffs alleged in their amended petition that the defendant issued a fire insurance 
policy covering certain property belonging to the plaintiff gin company, and that the 
property covered by the policy was destroyed by fire while the policy was in force 

After a general demurrer had been overruled, the defendant filed an answer 
consisting of a general denial, an allegation that the policy had heen canceled and 
an allegation that the premium on the policy had never been paid. The case was 
tried before a jury; at the close of the evidence the court directed a verdict for the 
plaintiffs for the full amount of the policy, $2,500. 


The plaintiff gin company was the insured named in the policy; the plaintiff 
Wm. Cameron & Co. claimed an interest in the proceeds of the policy under a loss 
payable clause in which it was named “as fourth mortgagee.” The policy contained 
another loss payable clause, in the same form, which was as follows: “Loss, if 
any, to be adjusted only with the insured named herein and payable to the insured 
and Chickasha Cotton Oil Co., Biggs & Co., Wichita Falls, Texas, and Elk City 
Cotton Oil Company, as their respective interests may appear, subject, nevertheless, 
to all the terms and conditions of the policy.” 


[1] The defendant contends that the case must be reversed because the persons 
named in the above-quoted loss payable clause were not parties to the action. The 
defendant did not raise this question in its demurrer nor was it raised in the answer. 
The defendant contends that these persons were indispensable parties to the 
action, and that, hence, the action was not prosecuted by the real parties in interest. 
While the persons named in the loss payable clause would have been proper parties, 
and while they should have been brought in upon proper motion, we do not believe 
that they were indispensable parties under our holding in Liverpool & London & 
Globe Ins. Co. v. Cargill, 44 Okl. 735, 145 P. 1134. 

[2] The defendant waived the defect of parties by failing to raise the question 
either by demurrer or answer, it appearing that the absent parties were not indis- 


pensable parties to the action. Choctaw, O. & G. R. Co. v. Burgess, 21 Okl. 653, 97 
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P. 271; Hi-Power Gasoline Co. v. Lockwood, 119 Okl. 82, 248 P. 620; Tudor v. 
American Inv. Co. of Enid, 163 Okl. 274, 21 P.(2d) 1056. 

The policy in question provided: “This policy being for $2500, covers its propor- 
tion of and on the following amounts and items :” 

Here follow seven separate items of property, each separately described, and 
separately valued from $200 to $10,000. The policy also provided, in the clause of 
the conditions usually referred to as the “Three-Fourths Value Clause” : 

“It is a part of the condition of this policy and the basis upon which the rate 
of premium is fixed, that in the event of loss, the company shall not be liable for an 
amount greater than three-fourths of the actual cash value of the property covered 
by this policy at the time of such loss, and in case of other insurance, whether 
policies are concurrent or not, then for only its pro rata proportion of such three- 
fourths value. 

“Total insurance permitted is hereby limited to three-fourths of the cash value 
of the property hereby covered and to be concurrent herewith. 

“If this policy be divided into two or more items, the foregoing conditions shall 
apply to each item separately.” 

The policy also provided: “This company shall not be liable beyond the actual 
cash value of the property at the time any loss or damage occurs, and the loss or 
damage shall be ascertained or estimated according to such actual cash value, with 
proper deduction for depreciation however caused, and shall in no event exceed what 
it would then cost the insured to repair or replace the same with material of like 
kind and quality.” 

_ [3] At the close of the evidence the court directed a verdict for the plaintiffs’ 
for the full amount sued for; this, we believe, was error. After judgment had been 
entered the plaintiff's filed two separate remittiturs, the first in the sum of $346.88, 
the second in the sum of $700.94. In directing the verdict and in fixing the amounts 
of the remittiturs the trial court considered the proofs of loss as substantive 
evidence of the value of the property alleged to have been destroyed, the amount 
of other insurance in force on the property and the apportionment of the loss. The 
proofs of loss were received in evidence over the objection of the defendant. Aside 
from the proofs of loss, there was no evidence from which these matters might have 
been determined, Under circumstances such as these, proofs of loss furnished by 
an insured to an insurer, and offered in evidence by the insured, are not substantive 
evidence of the facts therein stated. In 26 C. J. 537, the rule is stated as follows: 
“Unless there is a statutory provision to the contrary, proofs of loss furnished by 
insured in compliance with the terms of the policy are not competent independent 
evidence as to the amount of the loss or the value of the property.” Statements 
of fact contained in proofs of loss are ex parte and self-serving when offered in evi- 
dence by the insured. Bobereski v. Insurance Co. of Pa., 105 Pa. Super. 585, 161 
A. 412; Tiller v. Farmers’ Mutual Fire Ins, Co., 220 Mo. App. 1337, 296 S. W. 464; 
Neese v. Farmers’ Ins. Co., 55 Iowa 604, 8 N. W. 450: Modern Woodmen of 
America v. Gerdom, 72 Kan. 391, 82 P. 1100, 2 L. R. A. (N. S.) 809, 7 Ann. Cas. 
570: Foster v. Fidelity & Casualty Co., 99 Wis. 447, 75 N. W. 69, 40 L. R. A. 833: 
Abendroth v. Fidelity & Deposit Co., 73 Ind. App. 50, 124 N. E. 714. This rule is 
recognized by all of the modern authorities and is, we believe, without exception. 
The only case we have been able to find in any way opposed to the rule is Moore v. 


Protection Ins. Co., 29 Me. 97, 48 Am. Dec. 514. That case was decided in 1848, 


and holds that where proofs of loss are received in evidence without objection their 
contents may be considered as substantive evidence. The fact that the proofs were 
received without objections in that case serves to distinguish it from the case at bar; 
however, the holding in that case has, so far as we have been able to find, never 
been followed, and has frequently been repudiated. In Hiles v. Hanover Fire Ins. 
Co., 65 Wis. 585, 27 N. W. 348, 56 Am. Rep. 637, the court expressly refused to fol- 
low Moore v. Protection Fire Ins, Co., supra, and quoted with approval the follow- 
ing language pertaining to proofs of loss from Newmark vy. Insurance Co., 30 
Mo. 160, 77 Am. Dec. 608: “The affidavit required to be appended to every petition 
might as well be regarded as proof of the truth of its allegations. The contrary 


decision of Moore v. Protection Insurance Co., 29 Me. 97, 48 Am. Dec. 514, seems 
to have no support in principle or upon authority. 


The other errors assigned by the defendant, which it contends should require 
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a reversal of the case with directions to enter judgment in its favor, should not be 
considered at this time. As we have heretofore pointed out, some of the persons 
named in the loss payable clause are not before the court; this defect of parties 
was waived by the defendant, but, nevertheless, it attempted to raise the question 
in this court. Upon a retrial of the case, such parties will undoubtedly be brought 
in, and in view of the fact that they are not now before the court, we do not believe 
that we should consider any question which might preclude them from being heard 
at a retrial. McDonald v. Bennett, 108 W. Va. 665, 152 S. E. 533. 

The judgment is reversed, with directions to grant a new trial. 

The Supreme Court acknowledges the aid of Attorneys H. S, French, Garland 
Keeling, and Chas. Skalnik in the preparation of this opinion. These attorneys con- 
stituted an advisory committee selected by the State Bar, appointed by the Judicial 
Council and approved by the Supreme Court. After the analysis of law and facts 
was prepared by Mr. French and approved by Mr. Keeling and Mr. Skalnik, the 
cause was assigned to a justice of this court for examination and report to the court. 
Thereafter, upon consideration, this opinion was adopted. 

McNeill, C. J., and Bayless, Welch, Phelps, and Gibson, JJ., concur. 


CAMPBELL v. NATIONAL-BEN FRANKLIN FIRE INS. CO. 
Superior Court of Pennsylvania. Sept. 30, 1936. 
187 Atlantic Reporter 217. 
INSURANCE. 


_ Effect of granting of new trial on motion ex parte defendant was to grant new 
— on all matters raised by pleadings and to restore case to status it had before 
trial. 

(For other cases, see Insurance, Dec. Dig. § 671.) 


Appeal No. 84, April term, 1936, from order of Allegheny County Court, No. 
220 of 1934; Sara M. Soffel, Judge. 

Assumpsit by Earnest C. Campbell against the National-Ben Franklin Fire 
Insurance Company, to recover on two policies of fire insurance. Verdict for 
plaintiff in the amount of $211.50. From a judgment granting defendant’s motion 
for a new trial and denying plaintiff's motion for a new trial, plaintiff appeals. 

Record remitted for proceedings not inconsistent with opinion. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

David R. Levin, of Pittsburgh, for appellant. 

W. W. Stoner and J. M. Stoner & Sons, all of Pittsburgh, for appellee. 

Ruoves, Judge. 

Plaintiff instituted an action in assumpsit, in the county court of Allegheny 
county, against the defendant to recover on two Keystone Underwriters’ policies 
of fire insurance covering a dwelling house and the contents thereof. Defendant 
was responsible for one-fourth of any loss that might occur, not exceeding $1,000. 
While the policies were in force the dwelling and furniture covered by said policies 
were totally destroyed by fire. Plaintiff claimed from the defendant $750 for loss 
due to the destruction of the dwelling, and $250 for loss due to the destruction of 
the furniture. At the close of plaintiff’s case, the court below directed a verdict 
for the defendant as to plaintiff’s claim for loss of the dwelling, and the trial then 
proceeded on plaintiff’s claim for loss of the contents of the dwelling. The jury 
returned a verdict in favor of the plaintiff for loss of contents in the amount of 


$211.50. 


Plaintiff filed a motion for new trial as to claim for loss of dwelling, and the 
defendant filed a motion for new trial on the personal property loss. The court 
below, refused plaintiff's motion for a new trial, and granted defendant’s motion 
for a new trial. Plaintiff appealed. 

The effect of the court’s granting a new trial on motion ex parte defendant 
was to grant a new trial for the entire action and without limitation. When a new 
trial is granted, it means a new trial in toto. A new trial could not be granted 
by the court below to retry one of the issues arising on the original trial. When 
there is any sufficient reason moving the court below to grant a new trial, it inures 
to the entire controversy; and the result is a retrial of the issues raised by the 
pleadings. What we said in the case of Iwankow v. Colonial Life Insurance Com- 
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pany of America, 120 Pa. Super. 114, at page 120, 181 A. 870, at page 872, is 
applicable to the case at bar: “However, the new trial should be granted generally, 
and should not be limited to special issues. See Smith et al. v. Smith, etc., 77 
Pa. Super. 227, 233. When the court below granted the motion for a new trial, 
the case was restored to the status it had before any trial took place, and it is 
fully opened to be tried de novo. See Pennsylvania Co., for Insurances on Lives 
and Granting Annuities v. Lynch, 308 Pa. 23, 28, 162 A. 157, 159.” 

The legal consequence of the granting of a new trial by the court below on 
motion ex parte defendant was to grant a new trial on all matters raised by the 
pleadings. 

The record is remitted ‘to the court below for proceedings not inconsistent with 
this opinion. 
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ROADWAY EXPRESS, Inc. v. FIDELITY & GUARANTY FIRE 
CORPORATION. 
Court of Appeals of Ohio, Summit County. June 25, 1935. 
On Rehearing Sept. 13, 1935. 
3 Northeastern Reporter (2d) 805. 
2. INSURANCE. 

Insurer of motor carrier against accidental loss by fire held not liable for 
destruction of goods shipped prior to effective date of policy to shipper as con- 
signee and destroyed on return trip from point of consignment after refusal by 
shipper because of damage during carriage and request for return to shipping 
point subsequent to effective date of policy, since redelivery arrangement was con- 
tinuation of original shipment. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Syllabus by the Court. 

1. Where a shipper consigns, by a common carrier, goods to itself, which, 
because of damage caused by the carrier, the shipper rightly refuses to accept 
at the designated consignment point, said shipper has a right to order said goods 
redelivered to it at the shipping point. 

2. On November 30 the G. Co., at Akron, shipped, by a common carrier, 
goods consigned to itself at Richmond and Norfolk, the transportation being 
undertaken in one truck under separate, nonnegotiable bills of lading. Before 
the goods reached the first destination they were damaged to such an extent that 
acceptance of that part of them was justifiably refused, and on December 4, by 
request of the shipper and acquiescence of the carrier, the carrier undertook to 
redeliver said goods at the point of shipment. No change in the original bills of 
lading was made. Before reaching Akron the entire shipment was accidentally 
destroyed by fire. The F. Co. had insured the carrier against such loss on ship- 
ments made after December 1, and therefore, if the conduct of the parties with 
respect to the redelivery constituted a new contract of shipment, the F. Co. was 
liable under its said policy. Held, that said redelivery arrangement was a con- 
tinuation of the original shipment and not a shipment made after December 1, 
and therefore not covered by the F. Co. policy. 

Action by the Roadway Express, Inc., against the Fidelity & Guaranty Fire 
Corporation. To review the judgment, the plaintiff brings error, and the defendant 
files a cross-petition in error.—|Editorial Statement. ] 

Reversed and rendered. 

Waters, Andress, Wise, Roetzel & Maxon, of Akron, for plaintiff in error. 

Smoyer, Kennedy, Smoyer & Vogel, of Akron, for defendant in error. 

WasHBuRN, Judge. 

In this action in the common pleas court, the Roadway Express, Inc., which 
will be hereinafter referred to as the carrier, secured a judgment against the 
Fidelity & Guaranty Fire Corporation, which will be hereinafter referred to as 
the fidelity company, upon a policy of insurance issued to such carrier for loss 
by fire of goods being transported by the carrier. In that court a jury was waived, 
and the cause was submitted to and determined by the court. 

A number of very interesting questions of law are presented by the record, 
but we do not deem it necessary to determine all of them, and therefore will not 
detail all the facts as to the questions we do not deem it necessary to decide. 

The policy of the fidelity company covered “shipments made on and after 
December 1, 1931, at noon.” If the shipment upon which the loss in question 
occurred was a shipment made after noon of December 1, 1931, we assume, for 
the purpose of this opinion, that the insurance company is liable, and, if the loss 
occurred upon a shipment made before that time, it is conceded that the insurance 
company is not liable. As we view the record, there is very little dispute as to 
any of the material facts involved in the issue. : 

On November 30, 1931, at 1:45 p. m., the Goodyear Tire & Rubber Company, 
Inc., shipped certain goods at Akron, Ohio, by such carrier, which goods, by the 
bills of lading issued by the carrier, were shipped to the Goodyear Tire & Rubber 
Company, Inc., and the carrier contracted to deliver about one-third of the ship- 
ment to such tire company at its branch office in Richmond, Va., and the other 
two-thirds to it at its branch office in Norfolk, Va.—the entire shipment being 
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transported by the carrier in one of its trucks. One bill of lading was issued for 
the Richmond part of the shipment, and another bill of lading was issued for the 
Norfolk part of the shipment, and the tire company prepaid the freight charges 
on both bills of lading. The bills of lading were nonnegotiable. 

The truck of the carrier left Akron with the shipment on November 30, 
1931, and, when it reached a point in West Virginia either on December 1 or 
December 2, the truck was overturned, which resulted in damage to some of said 
goods, and a loss by theft of some of the goods. 

The carrier did not notify the tire company of the accident, but sent another 
truck to the place of the accident and picked up the remainder of the goods and 
continued to Richmond, Va., and on December 4 was there, ready to deliver the 
part of the shipment which was deliverable at that point, when the tire company 
discovered the condition of the goods. Thereupon the branch manager reported 
to the home office in Akron the condition of the goods, and the home office tele- 
graphed to the manager at Richmond to “return Norfolk and Richmond shipments 
on truck,” and, that telegram being shown to the driver of the carrier, he, without 
making any further attempt to deliver in Norfolk the part of the shipment originally 
intended for delivery there, started with the goods for Akron; that was on Decem- 
ber 4, and on the first or second day following, while in Pennsylvania, the driver 
lost control of the truck, with the result that the truck was wrecked and the entire 
cargo and truck were destroyed by fire. 

The tire company did not communicate with the carrier except through its 
driver, and no indorsements were made upon the bills of lading, and no new bills 
of lading were issued or mentioned. 

Other facts appearing in the record, which I need not detail, were such that 
another insurance company was liable, for the loss of said goods, direct to the 
tire company, upon the other insurance company’s policy of insurance theretofore 
issued to the carrier, and as to which notice of intention to cancel had been given, 
by the other insurance company to the carrier and tire company, three days before 
the shipment of November 30, but which policy, by virtue of its provisions as to 
cancellation, was in full force at the time of the loss, at least so far as the tire 
company is concerned. 

As has been said, the other insurance company was liable to the tire company 
for the loss if suit had been brought by the tire company directly against the 
insurance company; but the insurance company “loaned” to the carrier the money 
with which to pay the tire company, which was done, and immediately thereafter 
this suit was begun by the carrier company against the fidelity company. 

[1] At all times the property lost by fire was the property of the tire company, 
and the carrier had full knowledge of that fact; and, as long as the goods remained 
the property of the tire company, it had a perfect right, during transit, to counter- 
mand any directions given as to the consignment of the goods and to order that 
they be rédelivered to it. 

Therefore the tire company had a right, while the goods consigned to Norfolk 
were in transit, to have them delivered to it at any place on the route, and it also 
had the right to divert the shipment to a different destination. 

Such right is recognized in section 7 of the bill of lading, wherein it is provided 
that “in case of a shipment reconsigned or diverted to a point other than that 
specified in the original bill of lading, * * * the shipper or consignor’* * * shall 
be liable for such additional charges’”—not under a new contract of shipment, but 
under and in accordance with the then existing contract evidenced by the bill of 
lading. 

While the goods consigned to Richmond, except what were stolen at the time 
of the first accident, had reached Richmond, the carrier had not completed his 
undertaking; the goods had not been delivered, and were, at least for some pur- 
poses, in transit (M. Degaro Co. v. Cleveland, Cincinnati, Chicago & St. Louis Ry. 
Co., 123 Ohio St. 179, 174 N. E. 587); in any event, the condition of the goods, 
and the responsibility of the carrier therefor, were such that both parties recog- 
nized and treated the goods as being still in transit and subject to diversion, the 
same as the Norfolk part of the shipment, and subject to the terms of the bill of 
lading with reference to charges and expenses upon diversion; and the carrier, 
recognizing that the return of the goods was made necessary by its fault, made 
no attempt whatever to negotiate an agreement of shipment on the basis of a new 


contract. 
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The tire company did not want the goods in the condition in which they were, 
either in Richmond or Norfolk, and the carrier’s responsibility for the condition 
of the goods was such that the carrier did not care to claim that it had a right 
to insist that the tire company take delivery of the Richmond part of the shipment 
and make a contract with the carrier for its shipment to Akron. 

[2] That the tire company and the carrier did not regard what occurred at 
Richmond on December 4 as the making of a new contract of shipment entered 
into after the insurance policy of the fidelity company became effective, is further 
evidenced by the fact that the tire company never made any claim for said loss 
against the fidelity company, although under its policy, if the shipment was cov- 
ered by the policy, the tire company.had a right to sue said company for the loss, 
and by the fact that the carrier did not report the loss to the fidelity company and 
made no claim whatever against the company until the bringing of this suit, but 
did report the loss to the agents of the other insurance company, whose policy 
was in force when the goods left Akron, and whose policy was also in force at the 
one of the loss, according to the preponderance of the evidence in reference 
thereto. 

Until this suit was brought, the only notice of the loss to the fidelity company, 
and the only claim that it was liable therefor, was made by the agents of the other 
insurance company, to whom the carrier had reported the loss, and which other 
insurance company was being urged to pay the same. 

As we view the law applicable to such a state of facts, we do not think that 
the conduct of the parties constituted a new contract of shipment of the goods 
from Richmond to Akron, so as to bring the same within the terms of the policy 
of the fidelity company, but that such transaction constituted a diversion of the 
original shipment, the entire transaction being between a single carrier and the 
—e and owner of the goods. 

here is no evidence of an express contract made on December 4, and the 
carrier's undertaking to return the goods to Akron was not referable to a new 
agreement, but was rather an acknowledgment of its obligation under the bill of 
lading to comply with the directions of the owner of the goods to divert the 
shipment, while in transit, to a new destination, and the promise of the owner 
to pay the additional charges was not an implied promise arising out of a new 
contract, but was an express promise made in the bill of lading as a part of the 
original contract of shipment. 

The parties themselves construed their transaction at Richmond to be a 
diversion of the original shipment, and their subsequent conduct is consistent with 
such construction and inconsistent with any other construction; and there is evi- 
dence in the record that the agent of the first or other insurance company was 
notified by the carrier of the damaged condition of the goods while they were at 
Richmond, and that “he instructed return of load to Akron,” which act is also 
consistent with said construction of the transaction. 

We are justified, under the facts and circumstances of this case, in giving 
effect to such construction of the parties to and interested in the transaction, and 
therefore we hold that the goods were not lost upon a shipment made after Decem- 
ber 1, 1931, at noon, and that the fidelity company is not liable under its policy 
for any part of such loss. 

We have heretofore stated that the carrier did not report the loss to the 
fidelity company, and made no claim whatever against it until the bringing of 
this suit, and perhaps that statement should be somewhat amplified. 


The record discloses that the carrier reported the loss, not to the agents of 
the fidelity company, but to the agents of the other insurance company, and that, 
some time thereafter, such agents wrote to the agents of the fidelity company about 
the loss and suggested that the loss was covered by the fidelity policy, rather than 
by the policy oF the other insurance company, which other company was being 
urged by the carrier to pay the loss, and the record discloses further that the 
statement by the fidelity company, that it was not liable and would deny liability, 
was not made to the carrier or to any agent of the carrier, but was made in a 
letter to its own resident agents; and there is no evidence in the record that 
the contents of the letter were made known to the carrier or to any agent of the 
carrier. 


It is true that such agents of the other insurance company negotiated with 
the resident agents of the fidelity company for the issuance of its policy, but such 
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policy was issued and countersigned by its resident agents; other than that, such 
agents of the other insurance company were never in any sense the agents of the 
carrier or the tire company, and the agents of the other insurance company, not 
being regular agents of the fidelity company, could not properly be the agents 
of the fidelity company or the carrier as to any matter as to which there was a 
conflict of interests between the carrier and the insurance company for which 
they were regular agents; and the evidence in the record does not justify the 
conclusion that such agents, in writing about the loss to the agents of the fidelity 
company, suggesting that it was liable for the loss, represented or claimed to 
represent said carrier, or any one except the insurance company for which they 
were regular agents, the interests of which company they were attempting to serve 
by trying to get the fidelity company to pay the loss. . 

We can find no evidence in the record indicating that after the loss the carrier 
communicated, or attempted to communicate, with the fidelity company, or that it 
directed any one to communicate with the company in its behalf, or that any one 
who did communicate with the fidelity company with reference to the loss claimed 
to do so on behalf of the carrier. 

The relief sought by the petition in error will therefore be denied, and the relief 
sought by the cross-petition in error granted; and the judgment of the common pleas 
court reversed; and, the material facts being undisputed, and the reasonable infer- 
ences deducible therefrom admitting of but one reasonable conclusion, judgment 
will be rendered in favor of the Fidelity & Guaranty Fire Corporation, dismissing 
the petition of the carrier, the Roadway Express, Incorporated, at its costs. 

Judgment reversed, and final judgment for defendant in error. 

Funk, P. J., and Stevens, J., concur in judgment. 

On Application for Rehearing. 

Washburn, Judge. ; 

An application for a rehearing herein, accompanied by a very elaborate brief, 
has been filed by the plaintiff in error. 

We are sorry that our opinion was not made plainer in one particular. Counsel 
for plaintiff in error seem to think that our judgment was based upon our finding 
that, until the bringing of this suit, neither the plaintiff in error nor the Goodyear 
Tire & Rubber Company made any claim against, or proof of the loss of the goods 
to, the fidelity company. 

Such is not the case. No such defense was urged. 

What we said on that subject was said in demonstration of the fact that the 
plaintiff in error, the carrier, as well as the Goodyear Tire & Rubber Company, the 
shipper, did not construe the transactions between them, with reference to the goods 
that were destroyed by fire, as constituting two shipments of the goods: one before 
the fidelity insurance became effective, and one after it became effective. 

The basis of our judgment was the finding that, as a matter of law, upon the 
ultimate and controlling facts, which were undisputed, the goods were not lost upon 
a shipment made after the fidelity insurance became effective. That was an 
important and controlling issue. 

In the application for a rehearing, the question is raised, for the first time, that 
the fidelity company was not entitled to any relief upon its cross-petition in error, 
for the reason that its motion for a new trial in the common pleas court was not 
filed within three days after the “verdict or decision” was rendered in the common 
pleas court, and that that is especially true as to any relief the granting of which 
would involve the weighing of the evidence. 

We do not find it necessary to definitely determine whether or not the motion of 
the fidelity company for a new trial was filed within the proper time; but it may 
be proper to suggest that, if the law as announced in the case of Industrial Comm. 
v. Musselli, 102 Ohio St. 10, 130 N. E. 32, was not overruled or modified by the 
decision in the case of Boedker v. Warren E. Richards Co., 124 Ohio St. 12, 176 N. 
E. 660, then said motion was filed within time. The Musselli Case is not cited 
or mentioned in the Boedker Case, and the word “finding” in the first paragraph of 
the syllabus in the Boedker Case was used with reference to an act done by the 
court by an actual entry made on its journal. If the word “finding” is limited to that 
meaning, then there is no conflict in the two cases; and in the case at bar there was 
no such “finding.” 

In the instant case the trial judge prepared an opinion disposing of the case, 
which he denominated a “finding and which he filed with the clerk; but the court 
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in no manner spoke through its journal. It has been repeatedly decided that a 
court speaks only through its journal, and that a judgment or decision is not rendered 
until it is reduced to a journal entry, duly approved, and filed with the clerk for 
entry upon the journal. We make no attempt to cite the many cases so holding, but 
a number of them are considered in the Musselli Case, supra. 

But if, upon the question of whether or not there was one or two shipments, the 
ultimate and controlling facts were undisputed, or were such that reasonable minds 
could not reasonably differ as to them, it was our duty to determine the question 
of law presented by the motion of the fidelity company for a judgment in its 
favor, made at the conclusion of plaintiff's case, and renewed at the conclusion 
of the entire case, regardless of whether or not said motion for a new trial was 
filed in time. Hamden Lodge No. 517, I. O. F. v. Ohio Fuel Gas Co., 127 Ohio St. 
469, 189 N. E. 246; Bond Stores, Incorporated vy. Miller, Adm’x, 49 Ohio App. 470, 
197 N. E. 369; Klein, Rec’r v. Realty Board Investors, Inc., 48 Ohio App. 235, 
192 N. E. 867. 

We did find the ultimate and controlling facts with reference to that matter to 
be undisputed, or at least that they were such that reasonable minds could aot 
reasonably differ as to them, and that, as a matter of law, the loss did not occur 
upon a shipment made after the fidelity campany insurance became effective. We 
may, of course, be wrong in that finding, but it is our best judgment, and results, 
it seems to us, in the administration of justice according to law. 

The application for a rehearing will be denied. 

Rehearing denied. 

Funk, P. J., and Stevens, J., concur in judgment. 
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SAMPSON v. CENTURY INDEMNITY CO. Civ. 1958. 
District Court of Appeal, Fourth District, California. Aug. 20, 19306. 
60 Pacific Reporter (2d) 318. 
1. INSURANCE. 

Any ambiguity in policy is to be interpreted most strongly against insurer, 
where uncertainty is not removed by other rules of interpretation (Civ. Code, §§ 
1639, 1648, 1654). 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Under automobile policy limiting liability for bodily injury or death of one 
person to $10,000, and for entire accident to $20,000, and agreeing to pay all interest 
accruing after entry of judgment until insurer paid so much of judgment as did not 
exceed limit in policy, insurer which paid $10,000 verdict for injury to only party 
injured held liable for interest accruing on entire judgment of $20,000 and not 
merely on amount limited by policy (Civ. Code, §§ 1639, 1648, 1654). 


(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Superior Court, San Diego County; C. N. Andrews, Judge. 

Action by Robert K. Sampson, trustee in bankruptcy for the estate of Robert 
Farris, a bankrupt, against the Century Indemnity Company. From an adverse 
judgment, plaintiff appeals. 

Appeal dismissed, and judgment reversed, 

Liggett & Liggett, of San Diego, for appellant 

Noon & Noon and Charles A. Brinkley, all of San Diego, for respondent. 

GRIFFIN, Justice pro tem. 

This is an appeal from a judgment entered against the plaintiff after the sus- 
taining of a demurrer to plaintiff’s amended complaint without leave to amend, and 
from an order sustaining a demurrer to the amended complaint without leave to 
amend. This order is not appealable. Section 963, Code Civ. Proc., as amended by 
St. 1933, p. 2472. 

On the 3d day of March, 1931, Gerda Hart recovered judgment for injuries 
suffered in an automobile accident. Robert Ferris was the owner of the automobile 
causing the injury. He had a policy of public liability insurance in the defendant 
insurance company protecting him against any personal injury he might cause to 
others by the operation of his automobile. While this policy was in force, the 
accident occurred which caused the injury to Gerda Hart. The judgment which 
she recovered was for the sum of $20,000, with interest at 7 per cent. from the 
date of the entry of the judgment, until paid, and for costs. On July 11, 1933, the 
insurance company paid her the sum of $10,000, the principal or face amount of its 
policy, plus interest in the approximate sum of $1,874.55, and costs in the sum of 
$220. 

On June 13, 1934, Robert Farris, the insured, filed a petition in bankruptcy, and 
on January 30, 1935, plaintiff was appointed trustee of the estate of the bankrupt. 
Gerda Hart filed her claim for the sum of $10,000, the unpaid balance of her judg- 
ment against the bankrupt, plus interest thereon. The plaintiff made due demand 
upon the defendant insurance company for payment of the interest upon the unpaid 
portion of the judgment in the case of Hart v. Farris; that is, the interest on the 
balance of $10,000 from the time of the entry of the judgment. The company 
refused to pay. Thereupon this action was filed, after order and permission of the 
referee in bankruptcy, for the purpose of compelling the insurance company to pay 
the interest into the bankrupt estate of the insured. 

In its policy the company agreed to pay all sums for which the assured should 
be liable to pay by reason of liability imposed upon him by law for damages because 
of bodily injuries, etc., subject to the limits of liability stated in the declarations. 
The limit specified in the specification was “Liability for bodily injuries or death, 
Limit one person, $10,000.00. Limit on accident, $20,000.00.” 

The policy also provided that defendant insurance company “further agrees 
* * * (c) to pay all costs taxed against the assured * * * also all interest accruing 
after entry of judgment until the company has paid, tendered, or deposited in 
court such part of such judgment as does not exceed the limit of the company’s 
liability thereon.” 
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Appellant contends there is only one question of law involved in this appeal, 
and that is the interpretation of the language of the policy as to the payment of 
interest. He thus states the question: “Does the particular language used in an 
automobile insurance policy, insuring against public liability, wherein it is provided 
that the insurance company shall pay to the insured all interest that may accrue 
upon any judgment against the insured by an injured person, from the date of 
entry of the judgment until payment of the insurance, mean that such insurance 
company must pay all interest that may accrue upon the entire judgment during 
such period, notwithstanding that the said judgment may be for an amount greater 
than the principal sum to which the company’s liability is limited by the terms of 
the policy?” 

{1] Appellant contends that “any uncertainty or ambiguity in a contract of 
insurance is to be interpreted most strongly against the insurer.” Everett v. Standard 
Accident Ins. Co., 45 Cal. App. 332, 187 P. 996, 1001. See, also, Coniglio y. Connec- 
ticut Fire Ins. Co., 180 Cal. 596, 182 P. 275, 5 A. L. R. 805; O’Connor vy. Graad 
Lodge, etc., 146 Cal. 484-491, 80 P. 688, 691. This is no doubt true of such con- 
tracts provided the uncertainty is not removed by other rules of interpretation. 
Civ. Code, §§ 1654, 1648, 1639. 

“The [insurance] company cannot justly complain of such a rule. Its officers 
prepared the policy for the purpose, we shall assume, both of protecting the com- 
pany against fraud and of securing the just rights of the assured under a valid 
contract of insurance. It is its language which the court is invited to interpret, and 
it is both reasonable and just that its own words should be construed most strongly 
against itself.” O’Connor v. Grand Lodge, supra. If the company had desired, 
under its policy, to limit its liability for interet to the extent of its liability for 
damages, it could have easily provided such limitation without any ambiguity. 

[2] It would therefore seem reasonable that the respondent company intended 
by the language contained in its policy (1) to pay all sums which the assured 
should be liable to pay by reason of the liability imposed upon him by law for 
damages because of bodily injuries, subject to the limits of liability in item one 
of the policy, that is, $10,000 for bodily injuries of one person; (2) to pay all costs, 
etc., also all interest accruing on the entire judgment until the company has paid, 
tendered, or deposited in court such part of the judgment as does not exceed the 
limit of the company’s liability thereon. Under this interpretation the insurance 
company, if it had so elected, could have terminated its liability to pay interest on 
the entire judgment by paying, tendering, or depositing in court that part of the 
judgment which did not exceed the limit of its liability. Under this construction of 
the contract.of insurance, which does not seem unreasonable, and for lack of any 
other construction which seems reasonable, we conclude its reasonableness. 

The reason for supplying this clause may have been the result of the decision in 
Tulare County Power Co. v. Pacific Surety Co., 43 Cal. App. 315, 185 P. 399. This 
was an action instituted by the assured against the insurer on a liability policy, 
limited to the sum of $5,000. Judgment was for the assured for the sum of 
$5,460, with interest and costs. The policy did not provide for interests, and the 
court held it could not extend the liability beyond the limited liability of the 
contract. 

The appeal from the order sustaining defendant’s demurrer without leave to 
amend is dismissed. The judgment is reversed. 

We concur: Marks, Acting P. J.; Jennings, J. 

Saeed AMES v. EMPLOYERS CASUALTY CO. Civ. 10070. 

District Court of Appeal, First District, Division 2, California. Aug. 26, 1936. 


60 Pacific Reporter (2d) 347, 
1. INSURANCE. 


In action on automobile liability policy, claimed by insurer not to cover driving 
of automobile by insured, testimony that insured’s broker made personal applica- 
tion for policy, asked for complete coverage of insured and amount of premium, 
that policy was issued, and premium paid and retained by insurer, held admissible. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

2. INSURANCE. 


Evidence that insured’s broker applied in person for automobile liability policy, 
that he asked for complete coverage, and was told that policy would be issued, 
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held to support finding that insurer answered question as to whether insured had 
had any liability insurance canceled without obtaining any information from 
insured, and that insurer thereby waived question and answer thereto. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3, INSURANCE. 

Insurer promising to issued automobile liability policy providing specific 
coverage held estopped from relying upon contrary provisions of policy issued 
which was not read by insured upon its receipt. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Showing sufficient to sustain reformation held unnecessary to justify recovery 
on automobile liability policy containing, in addition to all covenants requested, 
provisions not agreed upon in course of oral application for policy of full 
coverage, since insurer waived unauthorized provisions. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

ae from Superior Court, Contra Costa County; Thomas D. Johnston, 
Judge. 

Suit by Frank H. Ames against the Employers Casualty Company. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Cooley, Crowley & Supple, of San Francisco, and James F. Hoey, of Martinez, 
for appellant. 

Robert Collins, of Richmond, and Harry M. Gross, Paul B. Richard, and 
Jesse E. Nichols, all of Oakland, for respondent. 

STURTEVANT, Justice. 

From a judgment in favor of the plaintiff, the defendant has appealed. After 
the trial had been completed, the plaintiff asked permission to file an amended 
complaint to conform to the proof. Having prepared that pleading and tendered 
it, he was given permission to file. Later the trial court made findings in 
response to the pleadings then on file. The name of the insured is spelled differ- 
ently in various places. We use his signature, J. W. Haldoorn, as being correct. 
Otherwise the findings were: 

“Findings of Fact. 


“That it is true that at all times herein mentioned the above-named defendant 
has been and now is a corporation duly organized and existing under and by virtue 
of the laws of the State of Texas, and is duly qualified to do, conduct and transact 
business in the State of California, and was at all the times herein mentioned and 
now is engaged, among other activities in making and entering into agreement 
of automobile indemnity insurance, in favor of owners of automobiles, garages and 
repair shops in the State of California, and elsewhere, against liability for loss or 
damages suffered by others arising from and out of automobile accidents and 
operation of the maintenance of garages and repair shops. 

“II. That it is true that on or about the 4th day of April, 1934, and ever since, 
J. W. Heldoorn was, has been and now is the owner of a certain automobile, and 
of certain automobile garages and repair shops located at 1150 San Pablo Avenue, 
El Cerrito, California, and at 3038 San Pablo Avenue, Berkeley, California, and 
that on or about the said date the said J. W. Heldoorn applied to the said defendant 
at its office in San Francisco, California, for a policy of insurance to indemnify the 
said J. W. Heldoorn for the period of one year, against liability not to exceed the 
sum of Five thousand ($5000.00) dollars, together with taxed costs and interest, 


which should arise against the said J. W. Heldoorn, and in favor of any person 
who should sustain any bodily injuries or death through an accident by reason of the 
ownership, maintenance or use by the said J. W. Heldoorn of any automobile or of 
said automobile garages or repair shops; and to indemnify the said defendant, J. 
W. Heldoorn, for the period of one year, against liability not to exceed the sum of 
Ten thousand ($10,000.00) dollars, together with taxed costs and interest, where 
more than one person was injured or killed in the same accident by reason of the 
ownership, maintenance or use by the said J. W. Heldoorn of any automobile or 
of said automobile garages or repair shops. 

“III. That it is true that thereafter and on or about the said 4th day of April, 
1934, the said defendant duly accepted said application for said insurance and 
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promised and agreed to cause the same to be written and on or about the 7th day 
of April, 1934, the said defendant duly issued and thereafter delivered to the said 
J. W. Heldoorn its policy of insurance wherein and whereby the said defendant, 
for a valuable consideration, did insure said J. W. Heldoorn for a period of one 
year frorn April 7th, 1934, to April 7th, 1935, against liability not to exceed the sum 
of Five thousand ($5000.00) dollars, together with taxed costs and interest which 
should arise against the said J. W. Heldoorn in favor of any person who should 
sustain bodily injuries or be killed through an accident by reason of the ownership 
maintenance or use by the said J. W. Heldoorn of any automobile or of the auto- 
mobile garages or repair shops located at 1150 San Pablo Avenue, El Cerrito, Cali- 
fornia, or at 3038 San Pablo Avenue, Berkeley, California; and did insure for a 
valuable consideration the said H. W. Heldoorn for a period of one year from 
April 7th, 1934, to April 7th, 1935, against liability not to exceed the sum of Ten 
thousand ($10,000.00) dollars, together with taxed costs and interest where more 
than one person was injured or killed in the same accident by reason of the owner- 
ship maintenance or use by the said J. W. Heldoorn of any automobile or of the 
automobile garages or repair shops located at 1150 San Pablo Avenue, El Cerrito, 
California, or at 3038 San Pablo Avenue, Berkeley, California. 

“IV. That it is true that said agreement of automobile indemnity insurance 
and automobile garages and repair shops indemnity insurance made and entered 
into as aforesaid continued to be and was in full force and effect up to, and includ- 
ing the time of the accident and collision hereinafter referred to, as taking place 
on the fourteenth day of June, 1934. 

“V. That it is true that said J. W. Heldoorn was at said time and ever since 
has been, and now is a resident of the County of Contra Costa, State of Cali- 
fornia. 

“VI. That it is true that on or about the 14th day of June, 1934, said J. W. 
Heldoorn was operating and driving an automobile upon and along a highway in 
the City of Richmond, in the County of Contra Costa, State of California, and 
plaintiff, Frank H. Ames, was a guest in a certain automobile which was being 
driven by Alfred W. Wall upon and along an intersecting highway in said city; 
that said J. W. Heldoorn so carelessly and negligently operated said automobile 
that it was driven, made to run into and to collide with the automobile in which 
plaintiff was riding as a guest as aforesaid and as a direct and proximate result 
of the said carelessness and negligence of the said J. W. Heldoorn, the plaintiff 
was thereby greatly injured, bruised and damaged; that thereafter plaintiff com- 
menced and maintained an action in the Superior Court of the State of California, 
in and for the County of Contra Costa, against J. W. Heldoorn for damages 
suffered by plaintiff by reason of said injuries to plaintiff; that thereafter, and 
after proceedings were duly had and taken in said action, the court gave, made 
and entered its judgment in favor of plaintiff and against said defendant, J. W. 
Heldoorn, for the sum of $2030.00 and costs taxed at $68.50; that said action was 
No. 19584 on the Register of Actions in the Clerk’s office of said Court; that said 
Judgment was duly docketed in the Clerk’s office of said Court on the 19th day 
of October, 1934, in Volume 42 of Judgments, at page 381; that said Judgment 
has become final and is wholly unpaid and unsatisfied. 

“VII. That it is true that on the 14th day of June, 1934, and at all times since, 
said J. W. Heldoorn has been and now is wholly insolvent and unable to pay said 
Judgment or any part thereof. 

“VIII. That it is true that after the entry of said Judgment, there was issued 
out of the Clerk’s office of said Court, under the seal thereof, in said action, a 
writ of execution directed to the Sheriff of Contra Costa County; that said writ 
of execution was thereafter delivered to said Sheriff and has been by said Sheriff 
returned to said Court wholly unsatisfied and unpaid. 

“TX. That it is true that within the time required by said policy of insurance 
both J. W. Heldoorn and the plaintiff herein furnished to the defendants proof of 
loss and each of them duly performed all conditions precedent and otherwise 
performed all conditions of said policy of insurance on their part to be performed 
but notwithstanding said proofs of loss the defendant insurance company has 
refused to pay said loss and has denied absolutely any liability on said policy upon 
the ground, in addition to other defenses, that the said J. W. Heldoorn was himself 
driving the aforesaid automobile which caused the injury to the aforesaid Frank 
H. Ames, and that such driving was not a risk covered or indemnified against 
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hy the said insurance policy issued by the said defendant to the said J. W. Heldoorn, 

“X. That it is true that if any provision was placed in said policy forbidding 
or not covering the dfiving or use of said automobile by the said J. W. Heldoorn, 
the same was inserted without the authority of said J. W. Heldoorn, and contrary 
to his contract of insurance with the said defendant. 

“XI. That it is true that prior to the commencement of this action plaintiff 
demanded of the defendant the amount of its liability under its said agreement 
of indemnity insurance with said J. W. Heldoorn, but the defendant failed and 
refused and still fails and refuses to pay the amount of its liability or any part 
thereof. 

“XII. That it is true that the automobile, by which it is alleged in the com- 
plaint and in the amended complaint to conform to the proof, the injuries to the 
plaintiff were caused at the time of the collision alleged in Paragraph IV of the 
complaint and in Paragraph VI of the amended complaint to conform to the 
proof, was being used by J. W. Heldoorn in or about the maintenance or opera- 
tion by him of an automobile garage, or sales agency, or service station or repair 
shop or for business purposes and it is not true that the said automobile was being 
used at said time solely for personal or pleasure purposes of said J. W. Heldoorn, 
that it is true that the use of the said automobile by J. W. Heldoorn at the time 
of the collision alleged in paragraph IV of the complaint and paragraph VI of 
the amended complaint to conform to the proof was a risk covered and indemnified 
against by the insurance policy issued by the defendant to said J. W. Heldoorn. 

“XIII. That it is true that J. W. Heldoorn, who was the sole assured under 
the policy of insurance issued by the defendant, and upon which insurance policy 
this action is based, was himself driving the automobile which caused the injuries 
to the plaintiff and the death to Alfred W. Wall, but it is not true that he was 
driving and using it for his own pleasure; that it is true that the driving and use 
were risks covered and indemnified against by the insurance policy issued by 
defendant to said J. W. Heldoorn. 

“That it is true that the policy of insurance and the only policy of insurance 
issued by defendant to J. W. Heldoorn, which policy of insurance was issued 
at San Francisco, California, on the 10th day of April, 1934, was issued and 
contained the statement in said policy, ‘in consideration of the payment of the 
premium herein provided for and in further consideration of the statements in 
the Schedule of Statements on the first page hereof and hereby made a part 
hereof, which Statements Assured, by the acceptance of this policy warrants to 
be true, except such as are declared to be estimates only,’ said policy was and is 
as follows: 

“ “6. No Company has canceled or declined to issue or renew workmen’s com- 
pensation or liability insurance on this risk during the past three years, except as 
follows: No Exceptions.’ 

“That statement numbered 6 was true and it is not true that the General 
Casualty Company of America canceled on or about April 2nd, 1934, its garage 
liability policy which had been issued by it to said J. W. Heldoorn on or about 
January 2nd, 1934, that it is true that the General Casualty Company of America 
prior to April 2nd, 1934, informed E. E. Burgess that they wished to have the 
policy heretofore issued by them to J. W. Heldoorn placed somewhere else. 

“That it is not true that by reason of the statement numbered 6 of said schedule 
of statements that said policy issued by the defendant to said J. W. Heldoorn was 
vuid from its date of issuance. 

“That it is true that on or about the Ist day of July, 1934, the defendant 
advised the said J. W. Heldoorn that the said policy was void from its inception 
and that it would accept no liability under it and tendered and offered to restore 
to said J. W. Heldoorn the full amount of the premium upon said policy, but 
the Court finds that it is not true that there was any false warranties made by 
said J. W. Heldoorn or by any of his agents or employees to the said defendant 
and the Court finds that the purported cancellation by the defendant on or about 
the lst day of July, 1934, was made after the happening of the accident in which 
plaintiff was injured and after the liability of the defendant had occurred by 
reason of the injuries to the plaintiff because of the accident on the 14th day of 
June, 1934. 

“That the Court further finds that the answer ‘No Exceptions,’ in Statement 
numbered 6 in said policy was filled in by the defendant itself without obtaining 
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any information from the assured J. W. Heldoorn, and without at any time 
consulting the assured in reference thereto and the Court further finds that the 
defendant never asked the assured nor did the assured ever state to the defendant 
that there were no prior cancellations. 

“The Court further finds that the general agent of the defendant Employer's 
Casualty Company, a corporation, in this state was Thomas V. Humphreys Com- 
pany and that the general agent in this state for the General Casualty Company 
of America was the same Thomas V. Humphreys Company and that Fletcher 
M. Slosson was the manager of the said Thomas V. Humphreys Company. 

“That it is not true that the said J. W. Heldoorn in procuring and accepting 
said policy of insurance from the said defendant represented ool warranted or 
made any false statement to the defendant that no insurance company had cancelled 
any liability insurance on the risk of said J. W. Heldoorn.” 

[1, 2] It is next claimed that the evidence is insufficient to support finding 
No. XIII. That finding, it will be noted, treated statement No. 6, which is: 
“6. No company has cancelled or declined to issue or renew workmen’s com- 
pensation or liability insurance on this risk during the past three years except 
as follows: No Exceptions.” In the finding complained of the trial court found 
the answer was true and it also found that the insured never made the state- 
ment. In division (n) of the policy it is provided that the statements are a part 
of the consideration of the policy and “ * * * which statements the assured, by 
the acceptance of this policy, warrants to be true, except such as are declared 
to be estimates only.” The defendant quotes the evidence and then argues that, 
in fact, statement No. 6 was false. An examination of the entire finding discloses 
that it finds: (1) That statement No. 6 was true, and (2) that it was the defend- 
ant’s own statement and not the insured’s. If the second division of the finding 
is supported by the record, it is immaterial that the first -division is or is not 
supported by the evidence. The policy was procured by Mr. Burgess, as broker 
for the insured, by applying in person to Mr. Slosson, manager for the Humphreys 
Company which was the general agent of the insurer. No written application 
was made. No question was asked by Mr. Slosson and no representation was 
made by Mr. Burgess on the subject-matter of statement No. 6. On this subject 
there was no conflict in the evidence. Mr. Burgess testified that he stated all of 
the facts and asked for complete coverage of J. W. Heldoorn and asked the 
amount of the premium. He was told the amount and that the policy would be 
issued. Later it was issued and the premium was paid to and retained by the 
insurer. On receiving the policy the insured put it away without reading it. 
Under these circumstances the evidence was properly received and the finding 
was sypported by the evidence. Kruger v. estern Fire & Marine Ins. Co., 
72 Cal. 91, 95, 13 P. 156, 1 Am. St. Rep. 42; Menk v. Home Insurance Co., 76 
Cal. 50, 53, 14 P. 837, 18 P. 117, 9 Am. St. Rep. 158. True it is that in both of 
those cases the representation was of and concerning known facts. In Sharp v. 
Scottish Union, etc., Co., 136 Cal. 542, 69 P. 253, 615, the policy contained a clause 
limiting the insurance of the insured’s interest only when such interest was sole 
and unconditional. No written application was demanded nor was one made. No 
statement by the insured was made. No inquiry was made, but said clause was 
inserted by the agent of the insurer of his own motion. The court held as stated 
in the syllabus: “In such case, the company must be presumed to have issued the 
policy with knowledge of the condition of the title, which was not inquired into, 
and to have assured the property with such knowledge, and to have waived 
provisions of the policy inconsistent therewith.” In Raulet v. Northwestern, etc., 
Ins. Co., 157 Cal. 213, 107 P. 292, the facts were quite similar to the facts in the 
instant case. On page 230 of 157 Cal., 107 P. 292, 298, the court said: “The courts, 
while zealous to uphold legal contracts, should not sacrifice the spirit to the letter 
nor should they be slow to aid the confiding and innocent. The defendant should 
either have made inquiries in reference to the chattel mortgage. required a written 
application covering by question and answer all the material provisions of the 
policy, or have consulted the records in the recorder’s office where it would have 
been apprised of the incumbrance. Considering the nature of the contract and the 
relation of the parties, there should be no difficulty in reaching the conclusion that 
this provision was waived, and it therefore constitutes no bar to recovery.” 
Finally, in Davern v. American Mut. Liability Ins. Co., 241 N. Y. 318, 150 N. E. 
129, 131, 43 A. L. R. 522, the court of appeals of New York, speaking of a similar 
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set of facts, said: “Obviously there can be no misrepresentation where there _was 
no representation, and there can be no breach of warranty without warranty.” It 
follows that the trial court did not err in holding that the defendant did, under 
the facts in the case before it, waive statement No. 6 and the answer thereto. 

[3] As a part of its argument on the foregoing, the defendant contends that the 
insured, and therefore this plaintiff, is estopped because the insured did not read 
his policy. But where, as here, the insurer makes a promise to write a certain 
specific coverage, the insured is entitled to rely thereon and the insurer is estopped 
from taking a different position. It will not be claimed that such is the rule in all 
jurisdictions (1 Cooley’s Briefs on Insurance, 943), but it is the rule in many 
jurisdictions, including this state. In McElroy v, British America Assur. Co., 94 
F, 990, the Circuit Court of Appeals of the Ninth circuit considered the point. 
In the syllabus it is stated: “An insured has the right to rely on the presumption 
that the policy he receives is in accordance with his application, and his failure to 
read it will not relieve the insurer or its agent from the duty of so writing it.” To 
the same effect, see Kister v. Insurance Co., 128 Pa. 553, 18 A. 447, 450, 5 L. R. A. 
646, 15 Am. St. Rep. 696; Gristock v. Insurance Co,, 87 Mich. 428, 49 N. W. 634, 635; 
Bennett v. Insurance Co., 106 N. Y. 243, 12 N. E. 609; Davern v. American Mut. 
Liability Ins. Co., supra; McMaster v. New York Life Ins. Co., 183 U. S. 25, 39, 22 
S. Ct. 10, 46 L. Ed. 64; California, etc., Co. v. New Zealand Ins. Co., 23 Cal. App. 
611, 617, 138 P. 960 (petition to transfer denied) ; Golden’ Gate Motor Transport Co. 
v. Great American Indemnity Co. (Cal. Sup.) 58 P.(2d) 374; Home Ins. Co. of 
New York v. Sullivan Machinery Co. (C. C. A.) 64 F.(2d) 765. As stated above, 
the application was oral and Mr. Burgess asked for, and Mr. Slosson agreed to 
write, a policy of full coverage both for business and pleasure use by J. W. Heldoorn 
of the automobiles. Under the foregoing authorities Mr. Heldoorn was not 
estopped from showing the facts because he held the policy a few weeks without 
reading it. Such facts were pertinent evidence, but the trier of the facts inas 
found the facts against the defendant. 1 Cooley’s Briefs on Insurance, 944. 

[4] It is next asserted by the defendant that there is a total lack of proof to 
sustain reformation and that the evidence shows there was no meeting of minds on 
the finding of an executed contract. It is sufficient to state that the plaintiff does 
not claim he is maintaining an action to reform the contract, but that he is standing 
thereon. Under the facts of this case a reformation was not necessary to a recov- 
ery. McMaster v. New York Life Ins. Co., supra; Reynolds v. Canton Ins. Office, 98 
Wash. 425, 167 P. 1115; Fitch v. Lomax (Tex. Com. App.) 16 S.W.(2d) 530, 66 
A. L. R. 758, note at page 767; Raulet v. Northwestern, etc., Ins. Co., 157 Cal. 213, 
235, 107 P. 292. If the trial court believed the testimony of Mr. Burgess, and 
from its findings we must assume it did, there could be no question involved 
regarding the meeting of minds. As shown above, the policy contained all coven- 
ants agreed upon, but the plaintiff’s contention is that it contained provisions not 
agreed upon. On the trial of such actions a reformation has not been held neces- 
sary. The holdings have been, as shown above, that the insurer will be held to 
have waived or will be estopped from relying on such unauthorized provisions. 

The defendant attacks finding No. X. It asserts that by the use of the word 
“if” the trial court failed to find certain facts. Assuming that the finding was not 
in proper form, the error was immaterial. In the other findings the court found 
facts showing that J. W. Heldoorn, through his broker, applied for full coverage ; 
that is, coverage of the use of the automobiles by J. W. Heldoorn personally. It 
was therefore unnecessary to repeat the same subject-matter in finding No. X. As 
all of the facts are before this court, finding No. X is changed to read as follows: 
“That it is true that the provision placed in said policy that it did not cover the 
driving or use of said automobile by the said J. W. Heldoorn, was inserted without 
the authority of said J. W. Heldoorn and contrary to his contract of insurance with 
the said defendant.” 

The judgment appealed from is affirmed. 

I concur: Nourse, P. J. 
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NOVO v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limited. 
Supreme Judicial Court of Massachusetts. Suffolk. Sept. 8, 1936. 
3 Northeastern Reporter (2d) 737. 
1. INSURANCE. 

In suit against automobile liability insurer to apply in payment of judgment 
against automobile driver obligation of insurer under liability policy, plaintiff had 
burden to show that at time of accident driver was responsible for operation of 
automobile with owner’s consent (G. L. [Ter. Ed.] c. 90, § 34A; c. 214, § 3, cl. 10). 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

In suit against insurer to apply in payment of judgment against automobile 
operator insurer’s obligation under automobile liability policy, testimony as to what 
owner had told witness about leaving automobile in charge of brother and owner’s 
expectation that certain person and one who drove at time of accident would drive 
automobile until brother got a license held properly excluded, since testimony did 
not show that owner authorized persons to use automobile without brother’s per- 
mission (G. L. [Ter. Ed.] c. 90, § 34A; c. 214, § 3, cl. 10). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

5. INSURANCE. 

Automobile liability insurer held not estopped to deny liability in suit by person 
who obtained judgment against automobile operator, on ground that automobile was 
not operated with owner’s consent, because insurer assumed defense of original 
action against automobile operator (G. L. [Ter. Ed.] c. 90, § 34A; c. 214, § 3, cl. 10). 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from Superior Court, Suffolk County, Fosdick, Judge. 

Suit in equity by Antonio Novo against the Employers’ Liability Assurance 
Corporation, Limited. From a final decree dismissing the bill, plaintiff appeals. 

Affirmed. 

N. Golden, of Boston, for appellant. 

K. C. Parker, of Boston, for appellee. 

Qua, Justice. of 

The plaintiff has recovered judgment against one White for personal injuries 
caused by White’s operation of an automobile owned by a Mrs. Powell. He now 
seeks by this bill brought under G. L. (Ter. Ed.) c. 214, § 3, cl. 10, to reach and 
apply in payment of his judgment the obligation of the defendant under a motor 
vehicle liability policy covering the automobile in question. G. L. (Ter. Ed.) c. 90, 
§ 34A. The only issue litigated is whether at the time of the accident White was 
responsible for the operation of the automobile with the express or implied consent 
of Mrs. Powell. 

It is agreed that upon leaving this Commonwealth for California shortly before 
the accident, Mrs. Powell had given full and complete control of the automobile to 
her brother, one Brown, so that the issue reduces itself to the question whether 
White was responsible for the operation of the automobile with the express or 
implied consent of Brown. The judge found in substance that Brown had given 
possession of the automobile and permission to use it to one Conlon, but had given 
him no authority to entrust it to another, and that Conlon without Brown’s authority 
or consent had allowed White to use it. The judge ruled that the plaintiff could 
not prevail and dismissed the bill. 

[1, 2] The evidence is reported. We need not recite it in detail. It is con- 
flicting at important points and would support different conclusions depending upon 
the weight given to varying statements. The burden of proof was upon the 
plaintiff. This is peculiarly a case where the finding of the trial judge who saw and 
heard the witnesses cannot be pronounced plainly wrong and must stand. Johnson v. 
O’Lalor, 279 Mass. 10, 13, 180 N. E. 525. Those findings required the dismissal of 
the bill. The case is governed by Johnson y. O’Lalor, 279 Mass. 10, 180 N. E. 525, 
and Moschella v. Kilderry, 290 Mass. 62, 194 N. E. 728. The findings distinguish 
this case from Boyer v. Massachusetts Bonding & Ins. Co., 277 Mass. 359, 178 N. E. 
523, O’Roak v. Lloyds Casualty Co., 285 Mass. 532, 189 N. E. 571, Guzenfield v. 
Liberty Mutual Ins. Co., 286 Mass. 133, 190 N. E. 23, and Blair v. Travelers’ Ins. 
Co., 288 Mass. 285, 192 N. E. 467. 

[3] There was no error in excluding the testimony of the witness Benard as tu 
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what Mrs. Powell had said to him before starting for California about leaving the 
automobile in charge of Brown and her expectation that Conlon and White would 
drive it until Brown got a license. This had no tendency to show that Mrs. Powell 
authorized either Conlon or White to use the automobile for his own purposes 
without Brown’s permission. 

[4] The exclusion of various questions tending to show that White had driven 
the automobile on other occasions, taken in connection with the offers of proof 
made, was within the discretion of the judge. 

[5] Nothing in the record required the judge to rule that the defendant ly 
assuming the defence of the original action against White estopped itself from 
denying its liability in the present suit. Lunt v. Atna Life Ins. Co., 261 Mass. 469, 
473, 159 N. E. 461. 

Decree affirmed with costs. 


MILLER et al. v. UNITED PACIFIC CASUALTY INS. CO. No. 26137. 
Supreme Court of Washington. Sept. 22, 1936. 
60 Pacific Reporter (2d) 714. 
2. INSURANCE. 

Company having authority to write, countersign, cancel, and rewrite policies cf 
liability insurance for insurer held, under evidence, an “insurance agent,” and to 
have acted as alter ego of insurer in negotiating particular policy (Rem. Rey. Stat. 
§§ 7033, 7080). 

(For other cases, see Insurance, Dec. Dig. § 76.) 

3. INSURANCE. ; 

Acts of individual intrusted by insurer’s agent with business of procuring 
insurance, countersigning policies and contacting insurer’s branch office were acts 
of agent, and, in turn, acts of insurer (Rem. Rev. Stat. §§ 7033, 7080). 

(For other cases, see Insurance, Dec. Dig. § 89.) 

5. INSURANCE. 

Where applicant requested agent to cancel automobile liability policy on certain 
coupé, and to write similar policy on sedan belonging to different person, and agent 
represented that such coverage could be obtained by indorsement on old policy, 
agent’s knowledge as to ownership of sedan became knowledge of insurer, pre- 
cluding insurer from escaping liability on such indorsed policy on which name oi 
person designated as owner had not been changed. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

6. INSURANCE. 

Where applicant requested agent to cancel automobile liability policy on coupé 
and write similar policy on sedan owned by different person, but agent had trans- 
ferred original policy from coupé to sedan without changing name of owner, 
warranty of unconditional ownership contained therein held not to invalidate policy, 
since there had been no intent by applicant to deceive (Rem. Rev. Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

9. INSURANCE. 

Where applicant requested agent to cancel automobile liability policy on coupé 
and write similar policy on sedan owned by different party, but agent over objec- 
tion of applicant illegally attempted to transfer insurance to sedan by indorsement 
on original policy, owner of sedan held entitled to reformation of policy in suit 
thereon. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Department 1. 

Appeal from Superior Court, Spokane County; Joseph B. Lindsley, Judge. 

Action by Eleanor Miller and another against the United Pacific Casualty 
Insurance Company. Judgment for defendant, and plaintiffs appeal. 

Reversed with a direction. 

Witherspoon, Yantes & Witherspoon, of Spokane (W. V. Kelley, Jr., of 
Spokane, of counsel), for appellants. 

Ballinger, Hutson & Boldt, of Seattle, for respondent. 

STEINERT, Justice. 

Plaintiffs brought this action upon a liability insurance policy issued by defend- 
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ant. The answer disclaimed liability upon the ground that, after its issuance, the 
policy had been illegally and fraudulently wanntesred from the original holder to 
one of the plaintiffs. Upon a trial by the court, without a jury, judgment dis- 
missing the action was entered. Plaintiffs have appealed. 

The facts, as shown by the evidence and the admissions in the pleadings, are as 
follows: During the year 1934, the respondent was a Washington corporation 
engaged in the automobile insurance business. It maintained its principal office 
in Seattle and a branch office in Spokane. W. S. McCrea & Co., of Spokane, was 
the local agent of the respondent and had full authority to issue and deliver respond- 
ent’s insurance policies. Abe Kalin was a soliciting agent and clerk in the employ of 
W. S. McCrea & Co. 

The appellants, who are mother and son, lived, with a number of their rela- 
tives, in which is designated as the Welch home in Spokane. The family consisted 
of Susan Welch, an elderly lady, who died in February, 1935, her two widowed 
daughters, Mabel Wilson and appellant Eleanor Miller, the four children of Mabel 
Wilson the youngest of whom was Susanne Wilson, about twenty-four years of age, 
appellant Jack Miller, the son of appellant Eleanor Miller and about twenty-three 
years of age, Helen Welch, granddaughter of Susan Welch and the ward of 
appellant Eleanor Miller, and another child about fourteen years of age. Raymond 
Welch, who will be mentioned later herein, was the son of Susan Welch and the 
uncle of Jack Miller. He died, however, in February, 1934. 

Four automobiles, of which two were Ford sedans, one a Packard coupé, and 
one a Packard sedan, were owned by various members of the family. The title to 
the Packard coupé was in Susanne Wilson, and the title to the Packard sedan 
was in appellant Eleanor Miller. All of the cars were used indiscriminately by the 
various members of the family excepting Mrs. Welch and the young child, although 
first call for use was reserved to the member holding title to the particular car. 
This action relates only to the Packard coupé, owned by Susanne Wilson, and the 
Packard sedan, owned by appellant Eleanor Miller. 

Up to the time of her death, Susan Welch was the head of the family and 
paid all the expenses incident to the home and the maintenance of all the cars. After 
the death of Mrs. Welch, Mabel Wilson became the recognized head of the family, 
but the expenses were allocated proportionately among its several branches. 

Raymond Welch, prior to the time of his death in 1934, was in charge of Welch 
Investment Company, which was located in the Welch building in Spokane and did 
the character of business suggested by its name. In the office with him was a 
stenographer and bookkeeper by the name of Dora Beach. After the death of Ray- 
mond Welch, appellant Jack Miller had charge of the office, and, with the assistance 
of Miss Beach, attended to all business matters, including insurance, in which the 
family was concerned. On account of his youth, however, he was inexperienced in 
business matters, particularly insurance. 

The business relations between W. S. McCrea & Co. and the Welch family 
began with the issuance, in 1934, of one of respondent’s policies, which covered 
plate glass insurance on the Welch building. This matter was handled by Mr. Kalin, 
the agent for W. S. McCrea & Co. That particular piece of business was a very 
attractive one, not_only because of its size, but also because it gave promise of 
future business. There was a general understanding between the Welch family 
and W. S. McCrea & Co. that insurance matters in the future would be taken care 
of, to a considerable extent at least, by W. S. McCrea & Co. Kalin was well 
acquainted with the Welch family, knew of the number of automobiles owned by its 
members, and was cognizant of the way in which they were being used. Certain 
members of the office force of W. S. McCrea & Co. and others of the respondent 
insurance company also had a general knowledge of these conditions. 

On September 24, 1934, W. S. McCrea & Co., as agent for respondent, and at 
the instance of Jack Miller acting for Susanne Wilson, issued to Susanne Wilson 
a liability insurance policy covering the Packard coupé owned by her. This is the 
policy upon which this action is based. The policy covered fire and transportation, 
theft, guaranty collision, public liability to the extent of $100,000, and property 
damage to the extent of $5,000. The total annual premium amounted to $93.42. 

The policy contained an acceptance clause which provided that the assured, hy 
acceptance of the policy, represented that the statements contained in the schedule 
of insurance and warranties, subjoined thereto, were true, and that the policy was 
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issued in consideration thereof. In the schedule was a provision that “The interest 
of the assured is sole and unconditional ownership.” The policy further provided 
that no condition or provision therein should be waived or changed except by 
indorsement attached thereto and signed by an executive officer of the company. 

Before issuing the policy, respondent made an investigation and learned that the 
car was to be driven by Susanne Wilson, her two sisters, and her brother. 

At the time that the policy was taken out, the Packard sedan owned by 
appellant Eleanor Miller had been laid up and was not being used. Because of this 
fact, a former insurance policy which had theretofore covered the sedan, had been 
canceled so far as liability insurance was concerned, but retained as to fire and 
theft coverage. 

We now come to the occasion out of which this particular controversy arose. 

Shortly before October 14, 1934,'the Welch family decided to discontinue tie 
use of the Packard coupé owned by Susanne Wilson and to resume the use of the 
Packard sedan owned by appellant Eleanor Miller. They discussed among them- 
selves the matter of insurance and decided that public liability insurance on the coupé 
would no longer be needed, but that it would be needed on the sedan. Jack Miller 
thereupon phoned to Kalin regarding the matter. Kalin came to the office of the 
Welch Investment Company, where he was told by Jack Miller to cancel the liability 
insurance on the coupé and to write a similar policy with the same limits, on the 
sedan. He was also informed that the sedan was owned by Eleanor Miller. 
Kalin made a memorandum of the necessary data, according to the information given 
him, and turned the same into the office of W. S. McCrea & Co. for the purpose 
of having the necessary change of coverage made. It seems, however, that, in the 
meantime, Kalin had conceived the idea of merely having a transfer indorsement 
affxed to the original policy instead of canceling the old policy and writing a new 
one. At any rate, that is what was done. 

According to the evidence in the case, transfers of insurance policies from one 
automobile to another are permissible only (1) when the owner of an insured car 
desires to substitute another car owned by him and to transfer the coverage from 
the one to the other, (2) when the owner of an insured car sells it to another per- 
son, and the two parties and also the insurance company consent to the transfer. 
Neither of those alternatives applies in this case because Susanne Wilson never 
owned the Packard sedan. It also appears from the evidence that respondent 
itself could not legally, and would not, have transferred the insurance in the 
manner in which it was done. 

When the transfer indorsement was delivered by Kalin at the office of the 
Welch Investment Company, it did not show upon its face that Eleanor Miller 
was the owner of the celia. Reading the indorsement in connection with the 
policy, it would appear therefrom that Susanne Wilson was the owner. Jack 
Miller and Miss Beach both demurred as to the propriety of the method of trans- 
fer of coverage. Their objections were based seats upon the fact that they had 
never, in their experience, known of a transfer of insurance from one car to 
another being made by mere indorsement. Kalin assured them, however, that it 
was the proper method and further told them that by following that procedure 
they would realize a saving of premium. Not being full satisfied with Kalin’s 
explanation, Jack Miller took Kalin out to the Welch home for the purpose of 
consulting his mother, appellant Eleanor Miller. Kalin made the same representa- 
tions to her, and, upon the strength of his assurances, the transfer indorsement was 
accepted by the appellants. 

The indorsement contained a provision that it should not be binding on the 
respondent until it had been countersigned by its authorized agent. W. S. MicCrea 
& Co. countersigned the indorsement as such agent. The amount of saving in 
premium under the method employed was $12.38. 

All would have been well, under the circumstances narrated, and this case would 
never have arisen, except for the unfortunate fact that on November 30, 1934, 
which was after the time that the indorsement was made, Jack Miller, while driv- 
ing the Packard sedan owned by appellant Eleanor Miller, collided with another 
automobile. As a result of the collision, an occupant of the other automobile was 
injured. Suit for damages was instituted by the injured person against the appel- 
lants herein, resulting in a verdict and judgment against appellants in the sum of 
$14,500. Respondent assumed the defense of that action, but under the mistaken 
belief that the sedan was owned by Susanne Wilson. When the true situation 
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became fully known to respondent, it disclaimed liability and proceeded with the 
defense of the action only after an agreement reserving its disclaimer of liability 
had been executed by appellants. No appeal was taken from the judgment against 
the appellants, and they are now liable thereon. This action was therefore brought 
by them for reimbursement for such liability. 

[1] There are seven assignments of error, grouped under two heads. The 
first group relates to the rejection by the court of evidence offered by appellants 
tending to show that there was no collusion or conspiracy between appellants and 
the agent, Kalin, to withhold material information from the respondent insurance 
company. 

It is unnecessary to consider this group of assignments, because (1) the court 
did not find that there was collusion or conspiracy or even preconceived inten- 
tional fraud, and (2) a careful reading of the statement of facts convinces us 
beyond any question, not only that there was no fraud committed by the appel- 
ants, but that the conclusion to be drawn from the established facts is that the 
transaction came about solely through the mistake of Kalin, and not through any 
concealment by appellants. 

The second group of assignments presents the real question in the case, namely, 
whether respondent is bound by, and liable for, the mistake of Kalin. 

[2] Rem. Rev. Stat. § 7033, defining certain insurance terms, provides: 
“*Agent,’ ‘insurance agent’ or ‘local agent’ is a person, copartnership or corpora- 
tion, duly authorized and commissioned by an insurance company, to solicit appli- 
cations for and effect insurance in the name of the company, and to keep a com- 
plete record of all such transactions, and to discharge such other duties as may 
be vested in or required of the agent by said insurance company.” 

Rem. Rev. Stat. § 7080 provides that it shall be unlawful for any insurance 
company, admitted to do business in this state, to write, place, or cause to be writ- 
ten or placed, any policy of insurance covering risks located in this state, except 
through or by a duly authorized agent of such company residing and doing business 
in this state, 

It is admitted by respondent that W. S. McCrea & Co. was an insurance agency 
having authority to issue its insurance policies and that such agent wrote and 
placed this particular policy for respondent. The evidence shows that W. S. 
McCrea & Co. had express authority to write, countersign, cancel, and rewrite 
policies of liability insurance for respondent. W. S. McCrea & Co., therefore, 
came within the statutory definition of agent, and, in negotiating the particular 
policy, acted as the alter ego of respondent. 

[3] The evidence also shows that the business and procedure of procuring 
insurance, countersigning policies, and contacting respondent’s branch office in such 
matters was delegated and entrusted by W. S. McCrea & Co. to Kalin, and that 
these facts were well known to respondent. What Kalin did, therefore, was the 
act of W. S. McCrea & Co. and, in turn, the act of the respondent. Thompson v. 
Michigan Mutual Life Insurance Co., 56 Ind. App. 502, 105 N. E. 780; Cooley’s 
Brief on Insurance, p. 4054; 14 R. C. L. 1160, § 341. 


It is contended by respondent, however, that since the transfer by indorsement 
was illegal under the given circumstances, and since the true fact of ownership 
of the Packard sedan was not communicated to it by Kalin, it is not bound by the 
knowledge which Kalin had, nor liable upon the indorsement on the policy. 

This contention does not accurately delineate or define the true situation in 
the case. Kalin did have authority, as the agent of W. S. McCrea & Co., to cancel 
insurance policies and to rewrite others for respondent. That is what appellants 
asked and expected him to do in this particular instance. That is what he was 
authorized by the respondent to do, and that is what he, at first, led the appellants 
to believe he would do. Upon his own initiative, however, he did something else, 
which he evidently thought was the correct and the more economical thing to do, 
but which it now transpires was improper. Then, when appellants’ attention was 
called to the changed method, they demurred, but were assured by Kalin that the 
method used accomplished the thing that was sought. The appellants were con- 
cerned only with getting the proper coverage and did everything that could be 
expected of them in that regard. It was.not incumbent upon them to challenge 
the statements of W. S. McCrea & Co. or of Kalin and go direct to the respondent 
concerning the manner of canceling and rewriting the policy. The respondent 
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could do business only through an authorized agent, and W. S. McCrea & Co. 
was such agent. 

This is not a case where appellants have endeavored to secure an unauthorized 
transfer of a policy from one automobile to another. It is a case where the 
appellants ordered a cancellation of one policy and the writing of another, but 
were told that the coverage which they desired was obtainable in the form sug- 
gested by the agent. The minds of the parties had fully met upon what the 
coverage was to be, and the contract was closed upon that understanding. It was 
never contemplated by the parties that they should execute an abortive or illegal 
contract. The facts upon which the transaction depended were fully disclosed to 
the agent. It was upon those very facts that he acted. This is, therefore, simply 
a case where an agent, authorized and directed to do a particular thing, attempts to 
do it, but mistakenly accomplishes another result, the effect of which is unknown, 
at the time, to himself or to the parties with whom he deals. 

[4, 5] The rule as to what notice or knowledge, had by an agent, will bind the 
principal is laid down in 2 Mechem on Agency (2d Ed.) 1937, § 1813, as follows: 
“The law imputes to the principal, and charges him with, all notice or knowledge 
relating to the subject-matter of the agency which the agent acquires or obtains 
while acting as such agent and within the scope of his authority, or, according to 
the weight of authority, which he may previously have acquired, and which he 
then had in mind, or which he had acquired so recently as to reasonably warrant 
the assumption that he still retained it. Provided, however, that such notice or 
knowledge will not be imputed: (1) Where it is such as it is the agent’s duty 
not to disclose, (2) Where the agent’s relations to the subject-matter are so adverse 
as to practically destroy the relation of agency, and, (3) Where the person claim- 
ing the benefit of the notice, or those whom he represents, colluded with the 
agent to cheat or defraud the principal.” That rule has been announced and 
accepted by this court in a number of cases. Gaskill v. Northern Assurance Co., 
73 Wash. 668, 132 P. 643; Florence v. De Beaumont, 101 Wash. 356, 172 P. 340, 4 
A. L. R. 1565; Harper v. Fireman’s Fund Insurance Co., 154 Wash. 77, 280 P. 
743; Paulson v. Montana Life Insurance Co., 181 Wash. 526, 43 P.(2d) 971. 
None of the exceptions noted in the text above applies here. The rule itself 
applies, and, accordingly, controls. The information regarding Eleanor Miller’s 
ownership of the car was acquired by Kalin while acting within the scope of his 
authority as agent for respondent. His knowledge, therefore, became the knowl- 
edge of the respondent. 

[6] Further, respondent contends that the policy was voided because of the 
warranty of unconditional ownership of the car in the assured, who, according to 
the original policy, was Susanne Wilson and not Eleanor Miller. 

Waiving further evidence to the peculiar circumstances under which the term 
“assured” was understood when the transfer was made, we call attention to Rem. 
Rev. Stat. § 7078, which provides: “No oral or written misrepresentation or war- 
ranty made in the negotiation of a contract or policy of insurance, by the 
assured or in his behalf, shall be deemed material or defeat or avoid the policy or 
prevent it attaching, unless such misrepresentation or warranty is mace with the 
intent to deceive.” 

Construing that section of the statute, we have repeatedly held that, in order 
to avoid or defeat the policy, there must be proof of intent to deceive. Eaton v. 
National Casualtv Co., 122 Wash. 477, 210 P. 779; Houston v. New York Life 
Insurance Co., 159 Wash. 162, 292 P. 445; McCann v. Reeder, 178 Wash. 126, 34 
P.(2d) 461. 

In this case, the court did not find that there was any intent to deceive, and, as 
already stated, our reading of the evidence convinces us that none was shown. A 
mistake was made, but that mistake was not due to any fault on the part of 
appellants. In the absence of intent to deceive, the policy was not voided. 

The remaining question in the case relates to the form of relief to which 
appellants are entitled. The action is based upon the policy and the indorsement. 
The appellants asked for judgment against respondent in the amount of the liability 
established against themselves in the collision suit. In the prayer of the complaini, 
appellants further asked that, if the policy and indorsement did not express the 

igreement and intention of the parties, the same be reformed to express the true 
agreement and intent and to cover the liability of respondent thereon. 

[7] It is a general rule, somewhat loosely stated, that equity will not grant 
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relief against mistakes of law. But even that broad and general rule has its 
exceptions. 

{8] When an instrument is drawn and executed with the professed intention that 
it shall effect an agreement, either oral or in writing, previously entered into by 
the parties, but which, by mistake of the draftsman, either as to fact or law, vio- 
lates or does not fulfill the intention of the parties, equity will relieve against the 
mistake by conforming the instrument to the agreement. We have frequently so 
held. Hendrickson v. Lyons, 121 Wash. 632, 209 P. 1095; Hazard v. Warner, 122 
=a 687, 211 P. 732, 31 A. L. R. 381; Woods v. Desmond, 156 Wash. 359, 286 

. 856. 

[9] Respondent concedes the correctness of this rule or exception, but con- 
tends that it does not apply here, for the reason that the indorsement is in the 
exact form agreed upon and that the particular form was adopted for the purpose 
and with the view of defrauding the respondent. 

To say that the form was agreed upon by the parties is to beg the question. 
The particular form was adopted, but its effect was misunderstood and was never 
expressive of the intention of the parties. As to the claim of fraud, we have 
already sufficiently expressed our view. 

We think that the policy and indorsement, taken together, should be so reformed 
as to express the real agreement of the parties as already indicated. We also 
think that this can be done in the present action. Inasmuch as all the evidence is 
before us and the agreement of the parties is manifest, there can be but one result. 
It would. be idle to remand the case for the mere formality of reformation. The 
agreement can, and should be, reformed and enforced in the one proceeding. 
Gaskill v. Northern Assurance Co., 73 Wash. 668, 132 P. 643; Chapman v. Milliken, 
136. Wash. 74, 239 P. 4. 

Respondent will, of course, be entitled to receive, or deduct, the amount of the 
added premium consequent upon the reformation. 

The judgment is reversed, with direction to the trial court to enter judgment 
for appellants in the amount found to be due them, according to the views herein 
expressed. 

Millard, C. J., and Geraghty, Mitchell, and Tolman, JJ., concur. 


KESELEFF v. SUNSET HIGHWAY MOTOR FREIGHT CO. et al. 
GOLDBERG v. SAME. No. 26155. 


Supreme Court of Washington. Sept. 22, 1936. 
60 Pacific Reporter (2d) 720. 
1. INSURANCE. 


Permitting insurer of defendant’s truck for hire to be joined as party defendant 
in actions for injuries resulting from collision, under complaint alleging only issu- 
ance of policy as required by law, held error, since policy would be presumed to 
have complied with rule requiring insurer to agree to pay only final judgment 


recovered against insured (Laws 1933, Ex. Sess., p. 141, § 2; Laws 1933, p. 620, 
§ 15, as amended by Laws 1933, Ex. Sess, p. 146, 5 7), 


(For other cases, see Insurance, Dec. Dig. § 624[7].) 

Department 1. : 

Appeal from Superior Court, King County; Chester A. Batchelor, Judge. — 
Consolidated actions by Theodore Keseleff and by Minnie Goldberg, as adminis- 


tratrix of the estate of Hyman Goldberg, deceased, against the Sunset Highway 


Motor Freight Company and another, From judgment for plaintiffs, defendants 


appeal. 

Reversed and remanded, with direction. 

J. Speed Smith & Henry Elliott, Jr., of Seattle, for appellants. 

Preston, Thorgrimson & Turner and Bogle, Bogle & nen, all of Seattle, for 
respondent. 


GERAGHTY, Justice, 


We have here, consolidated for purposes of trial and appeal, two actions growing 
out of a head-on collision between two trucks on the Sunset Highway within the 
limits of the town of Snoqualmie. One of the trucks was a heavy _ Fageol with 
trailer attached, operated by the Sunset Highway Motor Freight Company and 
driven by its employee, William Sherman. The other was a light Chevrolet, owned 


and driven at the time by Hyman Goldberg, who was accompanied in the cab by an 





Auto.]  Keseleff v. Sunset Highway Motor Freight Co. et al. 185 


employee, respondent Theodore Keseleff. The Fageol truck was thirty-five feet 
long and the trailer about the same length. The trucks will hereafter be referred to 
respectively as the Sunset and the Goldberg. The collision occurred about 9:30 
p. m. on October 23, 1934. The night was dark and the weather cloudy and rainy. 

The Sunset truck was being driven easterly in the direction of Yakima and the 
Goldberg truck westerly toward Seattle. The paved highway, where the accident 
occurred, was twenty feet in width with a four-foot graveled shoulder on the south 
side and beyond this a grass and earth embankment. 

Goldberg was so seriously injured that he died shortly after the accident. 
Keseleff suffered severe injuries. 

The respondent Minnie Goldberg, as adminitsratrix of her husband’s estate, 
brought action to recover for his death, as well as for property damage resulting 
from the destruction of the truck. Keseleff brought action for the personal injuries 
sustained by him. In the action brought by the administratrix, the appellant A‘tna 
Casualty & Surety Company, hereafter referred to as the insurance company, was 
made party defendant upon the allegation that it had issued to appellant Sunset 
Highway Motor Freight Company a liability and property damage insurance policy. 
The insurance company was not originally named as a party in the Keseleff action, 
but when the cases were consolidated for trial, it was stipulated that the complaint 
in the latter case be deemed amended in this respect, with the right reserved to 
appellants to challenge the joinder of the insurance company. Later, the trial court 
overruled the appellants’ objection to the inclusion of the insurance company as 
party defendant in the actions. After trial to a jury, verdicts were returned in 
favor of the respondents. 

The appellants seasonably made motions for nonsuit, dismissal, judgments not- 
withstanding the verdicts, and new trials, all of which were denied, and judgments 
entered upon the verdicts. 

The assignments of error made by the appellants may be considered under three 
heads: First, the contention that the insurance company was not a proper party 


defendant ; second, the insufficiency of the evidence to make a case for submission to 


the jury; and, third, errors for which it is contended new trials should have been 
granted. 


{1] Considering, first, the joinder of the insurance company, the complaint in 
the Goldberg Case, which in this respect was adopted in the Keseleff case and 
admitted by the appellants, alleged that the insurance company did “issue to said 


defendant and file with said Department of Public Works of Washington, its 
liability and property damage insurance policy No. 49J408 in the amount of $5,000 


for injury to one person, $10,000 for one accident and $1,000 for damage to property, 
all as required by law and the rules and regulations of said Department of Public 


Works of Washington, which said policy was in full force and effect during the 
month of October, 1934.” 


Except for its reference to the law and rules and regulations of the department 
of public works, this allegation would imply no more than the execution of the 


ordinary liability policy by the insurance company, which would establish only a 


derivative right in the injured party, arising out of a judgment in favor of the 
insured. The allegation would negative any right in the injured party to include 
the insurance company as party defendant in his action against the insured. If 
reference is had to the governing statute, it will not aid respondents. Section 15 of 


chapter 166, Laws 1933, p. 620, as amended by section 7 of chapter 55, Laws 1933, 


Ex. Sess. p. 146, reads as follows: “The department shall, in the granting of per- 


mits to for hire carriers under this act, require such for hire carriers to first 


procure and file liability and property damage insurance from a company licensed 
to write such insurance in the State of Washington for such limits of liability, and 
upon such terms and conditions as the department shall determine to be necessarv 
for the reasonable protection of the public against damage and injury for which 


such carrier may be liable by reason of the operation of any motor vehicle.” Rem. 


1934 Supp. § 6381—15. (Italics ours.) 


It will be seen that the details of the liability policies required by this section 
are to be fixed by the department of public works. 


Section 2 of chapter 55, Laws 1933, Ex. Sess., p. 141, also, provides: “The 
department shall have power and authority, by general order or otherwise, to pre- 


scribe rules and regulations in conformity with this act, applicable to any and all 
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such certified freight carriers ; and within such limits shall have power and authority 
to make orders and to prescribe rules and regulations affecting certified freight 
carriers.” Rem. 1934 Supp. § 6381—1%. 

Pursuant to this authority, the department of public works, on February 2, 
1934, issued general order M. V. No. 48, establishing and prescribing “Rules and 
Regulations governing motor freight carriers operating under Certificates of Public 
Convenience and Necessity and Contract Hauler and For Hire Carrier Permits, as 
provided in chapter 166, of the Laws of 1933, as amended by chapter 55 of the 
Laws of the Extraordinary Session of 1933.” After certification and publication 
of these rules and regulations, they were printed by the public printer, for general 
use. Rule 35 embodied in these rules and regulations is as follows: 

“All insurance policies filed covering liability and property damage shall carry 
the following form of endorsement: 

/ “Endorsement. 

“The policy to which this endorsement is attached is written in pursuance oi, 

and is to be construed in accordance with chapter 166, Laws of 1933, as amended by 
chapter 55, Laws of the Extraordinary Session of 1933 of the State of Washington, 
and acts amendatory thereof, and supplementary thereto, and the rules and regula- 
tions of the Department of Public Works of Washington adopted thereunder. 
The policy is to be filed with the State in agcordance with said statute. 
_ “In consideration of the premium stated in the policy to which this endorsement 
is attached, the Company agrees to pay any final judgment for personal injury, 
including death resulting therefrom, and/or damage to property (excluding cargo) 
of any person or persons other than the assured, caused by any and all motor 
vehicles (as defined by section 1(c) of chapter 166, Laws of 1933, State of Wash- 
ington, as amended) operated by the assured pursuant to a certificate or a permit 
issued by the Department of Public Works of Washington in accordance with said 
above named chapters, and acts amendatory thereof and supplemental thereto, 
within the limits set forth in the following schedule of insurance; and further 
agrees that upon its failure to pay any such final judgment, such judgment cred- 
itor may maintain an action in any court of competent jurisdiction to compel such 
payment. Nothing contained in the policy or any endorsement thereon, nor the vio- 
lation of any of the provisions thereof by the assured may relieve the Company 
from liability hereunder or from the payment of such judgment.” 

The policy is not attached to the complaint, nor is it contained in the record, 
but since the complaint alleged its effective date as July 18, 1934, and that it 
was executed and delivered as required by law and the rules and regulations of 
the department of public works, it is to be presumed that it bore the endorsement 
required by rule 35, then in force. By this indorsement, the insurer agrees that 
it will pay any final judgment for personal injury or damage to property recovered 
against the insured and that, upon its failure to pay such judgment, the judg- 
ment creditor may maintain an action in any court of competent jurisdiction to 
compel payment. This indorsement clearly implies that the liability of the insur- 
ance company is dependent upon the recovery of a judgment against the insured 
by the injured party. When a judgment so recovered remains unpaid, then the 
right of the injured party, the judgment creditor, to sue the insurer becomes fixed. 


While the complaint alleged the delivery of the policy by the insurance com- 
pany as required by law and the rules and regulations of the department of 
public works, a copy of the rules and regulations was not introduced at the trial, 
and it is contended by the respondents that the court cannot take judicial notice of 
them on appeal. We think this position of the respondents is not well taken, because 
the allegations of the complaint invited an inspection of the rules, as well as the 
statute, in order to ascertain the terms of the policy. The respondents would 
not be helped by the court’s closing its eyes to the rules, because the allegation 
of the complaint would not, in that event be sufficient of itself to bring this case 
within the rule of Devoto v. United Auto Transportation Co., 128 Wash. 604, 223 
P. 1050, invoked by the respondents. 

Respondents will admit, of course, that we may refer to the statute, although not 
specifically cited. When we turn to the statute, we are there directed to the rules 
and regulations of the department for the ascertainment of the definite terms 
and obligations of the policy. We are of the opinion that the trial court erred in 
permitting the inclusion of the insurance company as defendant in the two actions. 
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Our conclusion on this point requires that the cases be remanded for new trials, 
unless, as the appellants contend in their second group of assignments, there was 
not sufficient evidence to take the case to the jury. 

The appellants called several witnesses who testified to the position of the 
trucks after the wreck—that they were on the appellants’ side of the highway— 
and other witnesses who testified that before the accident the Sunset truck was 
on its own side of the highway. But the issue raised by the assignments is to be 
determined by a consideration of the prima facie case made by the respondents. 
In weighing the respondents’ case, we are, of course, governed by the recognized 
rule that on a challenge to the sufficiency of the evidence, the court must assume 
the truth of plaintiff’s evidence, as well as all reasonable inferences therefrom. 

Respondent Keseleff testified that his attention was called to the imminent 
danger of collision when Goldberg, the driver, moved in his seat and started to 
get up. He saw the lights of a car headed directly for the Goldberg truck, some 
fifty-five to sixty-five feet ahead. Goldberg was driving “maybe one and one- 
half, maybe two and one-half feet to the edge of the pavement, to the right, no 
more. And at that time I see he drive normal.” Further testifying, Keseleff identi- 
fied, upon a map introduced in evidence, the position of the Goldberg truck at the 
time of impact as being on the right-hand, Goldberg’s, side of the yellow strip 
marking the center of the highway. While there was testimony, and possibly physi- 
cal evidence, which would warrant the jury in not taking Keseleff’s testimony at 
face value, yet they could, and evidently did, believe him. 

Another witness for the respondent, Mrs. Nolan, who arrived at the scene 
shortly after the accident and later took Keseleff in her automobile to a hospital, 
testified that while the Sunset truck was off the paved highway and across the 
four-foot graveled shoulder onto the earth embankment, the rear wheels of the 
trailer were on the pavement, and the left rear wheel was across the center of 
the highway and on the left, Goldberg’s, side. 

While often the position of a vehicle after collision is of questionable value 
in determining its position before, the position of the rear of the trailer here 
might well have some probative value, since the force of the head-on collision 
would be somewhat spent before reaching the rear of the trailer. 

It is true that testimony of Mrs. Nolan, who was a disinterested witness, was 
contradicted by other disinterested witnesses, but the jury could believe her testi- 
mony, and, coupling that with the testimony of respondent Keseleff, reach the 
conclusion that, at the time of impact, the Sunset truck was partly on respondents’ 
side of the highway. Taking respondents’ testimony at its weakest, there was 
more than a scintilla of evidence to sustain their case. While respondent Keseleff 
did not testify to the position on the highway of the Sunset truck before the 
impact, the reasonable inference, of course, is that if the Goldberg truck was 
struck while on its own side of the highway, the collision could have happened 
only because the Sunset truck had crossed the center line onto respondents’ side. 
The trial court did not err in denying appellants’ motions and submitting the cases 
to the jury. 

Since the cases must be returned for retrial for misjoinder of parties, we 
need refer only to such of the errors assigned as grounds for new trials as may 
have a bearing upon retrial. With one exception, these errors relate to instruc- 
tions given by the court or requested by appellants and denied. 

Appellants devote much space to a criticism of instruction No. 1 and related 
and dependent instructions Nos. 3% and 13%. As instruction No. 1 is not printed 
in the brief as required by Rule of Court 8 (2), 159 Wash. xliii, we cannot con- 
sider it, nor the related instructions. Lund vy. Seattle, 163 Wash. 254, 1 P.(2d) 301. 


Objection is made to instructions Nos. 9% and 12, which are in general lan- 
guage, applicable as well to the operation of the Goldberg truck as the Sunset. 
They called the jury’s attention to the general duty of keeping a proper and ade- 
quate lookout and driving in a careful and prudent manner. Since, by their terms, 
the instructions were not directed to any specific act of the appellants, but, rather, 
enumerated abstract rules, as obvious to the jury as to the court, we cannot believe 
that they worked any prejudice to the appellants. 

The appellants excepted to instruction No. 15, contending that it left to the 
jury to decide, in the face of positive evidence that the lights were dimmed, 
whether the driver of the Sunset. truck dimmed his lights before the collision. 
There was testimony that the driver of the Sunset truck dimmed his lights for 
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over two blocks before the point of collision. However, glaring lights were brought 
into the case by Keseleff’s testimony that the lights were “bad and branching out 
in every direction.” 

Instruction No. 16, to which appellants object, is not set out in the brief and 
cannot be considered. 

Appellants’ criticism of instruction No. 17% as being a comment by the court 
upon the facts is without merit. 

Numerous instructions were requested by the appellants and denied by the 
court. We do not feel that the assignments based upon the court’s refusal to give 
these instructions require any detailed discussion, since there was a failure to state 
to the court any exception other than the general one that the requested instruc- 
tions were correct statements of the law. It has been held that such exceptions 
are too general. Drainage District No. 2 v. Everett, 171 Wash. 471, 18 P.(2d) 53, 
88 A. L. R. 123. 

The appellants’ objection to the introduction in evidence of a photograph of 
respondent Kesseleff, lying in bed in a hospital in Seattle, needs only a passing 
reference, since this court is committed to the view that the admission of photo- 
graphs in evidence in all proper cases should be encouraged. The propriety of their 
use is largely in the discretion of the trial court, which will rarely permit an abuse. 
There was none here. 

The judgments are reversed and remanded, with direction to grant new trials 
and dismiss the AZtna Casualty & Surety Company from the actions as party 
defendant. 

Tolman, Steinert, and Mitchell, JJ., concur. 

Millard, Chief Justice. 


I concur in the result. 


HINTON v. CARMODY et al.* No. 25784. 
Supreme Court of Washington. May 19, 1936. 
As Modified on Denial of Rehearing Sept. 25, 1936. 
60 Pacific Reporter (2d) 1108. 


eperters Note.—Corrected by the court September 25, 1936, and here republished as 
corrected. 


1. INSURANCE. 

Father of minor owner of automobile who was principal owner of company 
in connection with business of which minor used automobile and who had signed 
conditional bill of sale for automobile and company of which father was princi- 
gy owner held to have insurable interest in minor’s automobile (Rem. Rev. Stat. 


(For other cases, see Insurance, Dec. Dig. § 115[2].) 
2. INSURANCE. 

Loan of automobile by minor owner who was not named as insured in auto- 
mobile liability policy held not to constitute persons to whom automobile was 
loaned additional insured under policy providing that insurance would be avail- 
able to any person operating automobile with permission of named insured or 
adult member of his household. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE. 

Infant owning automobile held not in legal effect named insured under auto- 
mobile liability policy where not so named in fact. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Holcomb, J., and Millard, C. J., dissenting. 

En Banc. 

Appeal from Superior Court, King County; Hugh Todd, Judge. 

Action by Archie W. Hinton, as administrator of the estate of Elsie L. Hin- 
ton, deceased, against Earl A. Carmody, Jr., and others, wherein the Associated 
Indemnity Corporation was served with a writ of garnishment. From a judgment 
dismissing the garnishment, the plaintiff appeals. 

Affirmed. 

Superseding opinion in 57 P.(2d) 1240. 

John J. Kennett and Graham K. Betts, both of Seattle, for appellant. 

Vanderveer & Bassett, Wright & Wright, Rummens & Griffin, Padden & 
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Moriarty, Monheimer & Griffin, and Winter S. Martin, all of Seattle, amici curiz. 
N. A. Pearson and Floyd M. Reischling, both of Seattle, for respondent. 
BEALS, Justice. 

This appeal is part of the aftermath of our decision in the case of Hinton v. 
Carmody, 182 Wash. 123, 45 P.(2d) 32. In that case a judgment rendered upon 
the verdict of a jury in favor of the plaintiff against the defendants Carmody was 
afirmed. For a statement of the facts concerning the accident, reference is made 
to the opinion referred to. 

After the going down of the remittitur carrying the affirmance of the judg- 
ment, the plaintiff, following the prescribed procedure, caused a writ of garnish- 
ment to be served upon Associated Indemnity Corporation, a corporation which 
had issued a policy of public liability insurance covering the automobile which 
was being driven by defendants Carmody at the time of the accident which resulted 
in Mrs. Hinton’s death. This fact was set forth by plaintiff in the affidavit filed 
for the issuance of the writ of garnishment; plaintiff also alleging that the auto- 
mobile was, at the time of the accident, in the possession of the Carmodys with the 
express permission of its owner, and that the Carmodys were then additional 
insureds under the policy. The garnishee defendant answered, denying any liability 
to plaintiff, and the trial of the action to the court resulted in findings of fact and 
conclusions of law in favor of the garnishee, followed by a judgment dismissing 
the garnishment, from which judgment the plaintiff has appealed. 

The following portions of the insurance policy written by respondent are 
material to this inquiry: 

“Risks Not Covered— * * * This policy shall be null and void as respects 
Ttems 3 and/or 4 and/or 5 if the interest of the insured in the property be other 
than unconditional and sole ownership, or if the subject of the insurance be or 
become encumbered by any lien or mortgage, except as stated in the declarations 
or otherwise endorsed thereon. * * * 

“Insured Defined—The unqualified term ‘insured’ wherever used in this policy, 
shall include in each instance. every person entitled to protection hereunder, but 
the qualified term ‘named insured’ shall apply only to the person, firm or corpora- 
tion named and described as such herein. 

“Addditional Insured—Except as to any risk not covered by this policy, the 
terms and conditions of the insurance as respects Items 1 and/or 2 of this policy 
are so extended as to be available in the same manner and under the same condi- 
tions as they are available to the named insured, to any person, firm or corpora- 
tion, hereby styled Additional Insured, while riding in or legally operating any of 
the automobiles covered hereunder for the purposes stated in the declarations, and 
to any person, firm or corporation legally responsible for such operation thereof, 
provided such use or orperation is with the permission of the named insured, or, 
if the named insured is an individual, with the permission of an adult member of 
the insured’s household other than a chauffeur or a domestic servant; except that 
the terms and conditions of this policy shall not be available to a public automobile 
garage, automobile repair shop, automobile sales agency, automobile service sta- 
tion, or the proprietors, agents or employees thereof. * * * 

“Named Insured Paul C. Kauffman &/or Northwest Instrument Co.” 

The court, after reciting the former judgment, made, inter alia, the following 
findings of fact: 

“The automobile was purchased by the minor R. P. Kauffman with his own 
money; that the father P. C. Kauffman took out a policy of public liability insur- 
ance, with garnishee defendant Associated Indemnity Corporation, covering the 
automobile in question, in which policy the father P. C. Kauffman and the North- 
west Instrument Company were the named assured; the automobile was loaned 
by R. P. Kauffman, a minor, without permission of P. C. Kauffman, to defendants 
Earl A. Carmody, Jr., and Earl A. Carmody, Sr. who were using said automobile 
at the time of the accident; neither of the Kauffmans were riding in the auto- 
mobile at the time of the accident; that the use of said automobile was entirely on 
the business of Earl A. Carmody, Sr., and Earl A. Carmody, Jr., and not being 
used in the business of or on account of said Kauffmans or in any way or man- 
ner, 


“That R. P. Kauffman was a minor, being under the age of twenty-one (21) 
years at the time of the accident. 
“That the plaintiff was unable to obtain any payments on said judgment from the 
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defendants Earl A. Carmody, Jr. or Earl A. Carmody, Sr., the defendants against 
whom said judgment was obtained; that writ of garnishment was issued against 
the Associated Indemnity Corporation a corporation, being the corporation that 
issued said liability policy of insurance. 

“That said insurance policy extends its protection to additional parties operating 
the automobile with the permission of the named assured or with the permission of 
an adult member of the assured’s household other than a chauffeur or a domestic 
servant. 

“That no such permission, either express or implied was given by P. C. Kaufi- 
man or the Northwest Instrument Company, and the minor son, R. P. Kauffman not 
being an adult, his permission to said Carmodys for the use of the automobile 
would not be binding upon the named assured, and therefore the defendants Car- 
mody against whom the jury returned a verdict did not become assureds under 
the terms of said policy, and were not covered under said policy.” 

[1] At the time of the accident, Robert P. Kauffman, the owner of the car, 
was 20 years and 9 months old. His father, P. C. Kauffman, was the principal 
owner of Northwest Instrument Company, and young Kauffman sometimes used his 
car in connection with the business of the company and occasionally on errands for 
his father. It was for this reason that P. C. Kauffman took out and paid for the 
insurance policy in question. It appears that the father had signed the conditional 
bill of sale of the car, for the reason that his son was under 21 years of age, 
and it cannot be questioned but what the father and the company had an insurable 
interest in the car under Rem. Rev. Stat. § 7033, which reads: “ ‘Insurable interest’ 
is every interest in property, or any relation thereto, or liability in respect thereof, 
of such a nature that a contemplated peril might directly damnify the insured.” 

Appellant argues that Robert was an adult, but we cannot agree with this 
contention. Rem. Rev. Stat. § 10548, reads as follows: “All persons shall be deemed 
and taken to be of full age for all purposes at the age of twenty-one years and 
upwards.” 

Under the statute and the authorities, a person who has not reached the age of 
21 years is a minor. State v. Navone, 180 Wash, 121, 39 P.(2d) 384; Lucas v. 
United States Fidelity & Guaranty Co., 113 N. J. Law 491, 174 A. 712; 1 C. J. 1403. 

The policy here in question is a liability, and not an indemnity, policy. 
Fenton v. Poston, 114 Wash. 217, 195 P. 31; Landaker v. Anderson, 145 Wash. 
660, 261 P. 388: Johnson v. McGilchrist, 174 Wash. 178, 24 P.(2d) 607; Gooschin 
v. Mercer Casualty Co., 178 Wash. 114, 34 P.(2d) 435. Under these cases, a judg- 
ment against the insured is a liability imposed by law, which, under the policy, the 
insurer is bound to pay, and, to support a writ of garnishment the garnishee must 
be obligated to the principal debtor. Under a liability policy the obligation to pay 
arises as soon as liability against the insured is established and any obligation 
within the coverage of the policy may be reached by a writ of garnishment. This 
doctrine is, of course, subject to the rule laid down in the case of Eakle v. Hayes, 
55 P.(2d) 1072, 1073, in which we held that “the rights of a garnishing creditor 
are no greater than those of the debtor, and, if the debtor cannot recover against 
the garnishee, then the garnishing creditor cannot.” 


[2] The trial court correctly found from the evidence that the automobile was, 
on the day in question, loaned by Robert Kauffman to the Carmodys without the 
consent, express or implied, of either his father, P. C. Kauffman, or Northwest 
Instrument Company, the named insureds. As Robert was then a minor, and as it 
does not appear thot any adult member of the insured’s household, within the terms 
of the policy, gav permission to the Carmodys to use the car, the Carmodys are 
without the protection of the policy, unless for some reason it should be held that 
special circumstances bring them within its terms. 

Robert P. Kauffman, the owner of the car, was named as a defendant in this 
action, but was released from liability by the verdict of the jury, which was returned 
against the Carmodys alone; judgment having been entered in accordance there- 
with. Appellant argues that at the time of the accident the Carmodys were driv- 
ing the car with the implied permission of P. C. Kauffman, a named insured. We 
have carefully read the evidence in this connection, and are clearly of the opinion 
that appellant’s contention is not supported by the record. We find nothing which 
would justify holding that the car was driven with the implied consent of either 
P. C. Kauffman or the Northwest Instrument Company. The car belonged to 
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Robert, who was not named as an insured in the policy here in question, and it 
cannot be held that his act in loaning the car to the Carmodys constituted them 
additional insureds under the policy protecting P. C. Kauffman and the company. 

[3] Appellant contends that Robert was in legal effect a named insured under 
the policy, but the contract of insurance cannot be so extended. He was not a named 
insured, and, in so far as appellant is concerned, the terms of the policy cannot be 
enlarged for appellant’s benefit in the manner suggested. 

Appellant next contends that respondent is estopped by its conduct from denying 
liability to appellant. The summons and complaint in the action were served upon 
Robert Kauffman April 6, 1933, and shortly thereafter respondent advised its 
Seattle agent, one Morrisey, to discuss the matter with Mr. Hinton. Negotiations 
between Morrisey and appellant or his counsel were continued over a period of 
several months, but no settlement was ever reached. Late in April and early in 
May respondent took from the Carmodys and Kauffman nonwaiver agreements 
providing that the acts of the insurer in investigating the facts surrounding the 
accident should not waive or invalidate any condition of the policy or right of the 
insurer thereunder. Appellant complains of the fact that neither he nor his 
counsel were ever advised of the fact that respondent was conducting the defense 
of the action under nonwaiver agreements. Appellant argues that, as the jury did 
not return a verdict against Robert P. Kauffman, respondent was under no obliga- 
tion to prosecute any appeal from the judgment against the Carmodys. We fail 
to see how respondent’s conduct in defending the action and prosecuting an appeal 
to this court misled and deceived appellant, as he contends, to his damage and 
prejudice. We cannot consider here questions which might arise between respond- 
ent and its insured, but we fail to find anything in respondent’s conduct of which 
appellant may complain or upon which any estoppel against respondent may be 
predicated. Respondent, of course, is not to be considered as having admitted 
liability because it endeavored to negotiate a settlement of the case. Eckhardt v. 
Harder, 160 Wash. 207, 294 P. 981; 22 C. J. 308. In connection with his conten- 
tion that respondent should be held estopped to deny liability to him, appellant cites 
many authorities which would probably be in point in a case between an insured 
and his insurer, but are not applicable to this question, which has arisen between 
the insurer and the party injured. 

No named insured was party defendant to the main action. This proceeding is 
in effect an action against an alleged insurer by the person injured. Such an 
action may, of course, be waged. The cases and texts relied upon by appellant apply 
to questions which arise in actions to which a named insured was a party and, 
generally, in which the liability of some named insured had been fixed by judgment. 

Entirely different questions are presented in an action between the person 
injured and the insurer. Facts which might constitute an estoppel between the 
insurer and its insured may well be wholly ineffective to accomplish that result in 
favor of an injured person who has recovered no judgment against any one named in 
the policy as insured thereby. 


Appellant argues that evidence in the record demonstrates that respondent 
considered the Carmodys as protected by the policy. Whether or not respondent 
did for a while maintain that view is not material, as it never in law committed 
itself to that position, nor did, nor refrained from doing, any act which can 
operate as an estoppel against it and in appellant’s favor. 

Appellant requested certain findings of fact which the trial court refused to make 
upon the ground that they were immaterial. The entire record in the case is 
before us, and, as requested by appellant, we have carefully examined the same. In 
reaching our conclusion we have considered the entire record, and have not con- 
fined the consideration of the case only to the facts as found by the trial court. 


The terms of the policy in question which are here important are plain and 
simple. No reason exists for holding that the policy should be extended by including 
therein Robert Kauffman as a named insured. As Robert was under 21 years of age, 
it cannot be held that he was an adult member of P. C. Kauffman’s family. The 
insurer has the right to insist that the risk undertaken shall not be unlawfully 
enlarged. Green v. National Casualty Co., 87 Wash. 237, 151 P. 509; American 
Automobile Ins. Co. v. Jones, 163 Tenn. 605, 45 S.W.(2d) 52; Indemnity Ins. Co. v. 
Jordan, 158 Va. 834, 164 S. E. 539. 


The opinion of the Supreme Court of Nebraska in the case of Wigington v. 
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Ocean Accident & Guarantee Corporation, 120 Neb. 162, 231 N. W. 770, is in point in 
connection with the questions here to be determined. 

In using the car, the Carmodys were nowise carrying out the business of either 
named insured. Their operations were entirely independent and apparently con- 
cerned themselves alone. 

Appellant relies upon the case of Finkelberg v. Continental Casualty Co., 126 
Wash. 543, 219 P. 12. In the case cited, it appeared that plaintiff sued an insur- 
ance company, claiming that he was entitled to recover against that company, 
basing his claim upon a judgment which he had procured against one Tanaka, in 
whose favor the defendant company had issued a policy of insurance. The insur- 
ance company defended upon the ground that it had canceled the policy prior to 
service of the summons and complaint upon the insured. It was held that the trial 
court erred in dismissing the action upon overruling plaintiff's demurrer to the 
answer. As it appeared that judgment had been rendered against the insured named 
in the policy, nothing said in the opinion is controlling in the case at bar. 

Appellant also relies upon the case of Odden v. Union Indemnity Company, 156 
Wash. 10, 286 P. 59, 60, 72 A. L. R. 1363, in which case it appeared that one Grill, 
the owner of an automobile, in whose favor Union Indemnity Company had written 
a policy of liability insurance, loaned the car to one Hickey, who in turn per- 
mitted one Bullock to use the car for his own pleasure. Bullock, while driving 
the car negligently, injured the plaintiff Odden, who was riding with him; where- 
upon Odden sued Hickey and Bullock, claiming damages on account of the injuries 
which he had suffered. He recovered judgment against both Hickey and Bullock 
and upon the return of an unsatisfied execution issued upon the judgment, sued 
the surety company which had issued the policy to Grill, claiming that Hickey, 
—- whom he had recovered a judgment, had become an assured under the terms 
of the policy. From a judgment in Odden’s favor, the surety company appealed. 
The defendant contended that Grill’s loan of the automobile to Hickey did not 
authorize the latter to permit Bullock to use the car for his own pleasure. It 
appears that the trial court found that: “Grill turned said automobile over to one 
H. E. Hickey to use and operate as his own for business and pleasure and con- 
sented to the operation of said automobile by the said Hickey personally and by 
others.” And that: “For two or three months prior to and including the 3rd day 
of July, 1927, the said Hickey did personally use and operate said automobile for 
business and pleasure and allowed and permitted others to use and operate ile 
same for business and pleasure, and that the said W. L. Grill knew of such use and 
operation and consented thereto.” 

This court held that the findings were supported by the evidence, and that: “The 
loan of the automobile by Grill to Hickey vested in Hickey full power, while the 
automobile was so in his possession, to use it personally for his own business or 
pleasure and full power to permit its use by others for their own business and 
pleasure, as if he were the owner of the automobile. It follows, we think, that 
Hickey’s permission to Bullock to so use and permit the use of the automobile was, 
for purposes of our present inquiry, in legal effect the same as if Grill had him- 
self permitted Bullock to use the automobile for his own pleasure.” 

Under these circumstances, Odden having recovered judgment against both 
Hickey and Bullock, this court naturally held that Hickey had become an assured 
under the terms of the policy, and that the judgment in Odden’s favor against the 
surety company should be affirmed. The facts of the case at bar are quite different, 
as no judgment was ever rendered against either Kauffman, and the case cited is 
not controlling. 

[13] Appellant assigns error upon the overruling of its motion for a new trial. 
In support of its motion, there were filed affidavits setting forth facts which It 
is stated were unknown to appellant or his counsel prior to the decision of the 
case, and which entitled appellant to a new trial. We find no reason for revers- 
ing the ruling of the trial court denying appellant’s motion for a new trial; the 
matter alleged in the affidavits as newly discovered evidence being of doubtful 
relevance or materiality in connection with the matters to be determined. 

Finding no error in the record, the judgment appealed from is affirmed. 

Blake, Main, Mitchell, Tolman, Steinert, and Geraghty, JJ., concur. 

Holcomb, Justice (dissenting). 
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COX et al. v. ZTNA CASUALTY & SURETY CO. OF HARTFORD, CONN. 
Gen. No. 8916. 
Appellate Court of Illinois. Second District. Sept. 24, 1936. 
3 Northeastern Reporter (2d) 964. 
1, INSURANCE. 


Evidence that insurer’s local agent gave immediate notice of loss by telephone 
to general office of countersigning deputy superintendent, that insurer sent adjuster 
to investigate and that insured’s agent called at office of insurer’s countersigning 
agent and reported loss a few days after loss occurred held to show substantial 
compliance with provisions of robbery policy requiring immediate notice to home 
office or to general agent countersigning policy. 

(For other cases, see Insurance, Dec. § 539[3].) 

3. INSURANCE. 7 

Although insured attempted to comply with provisions of robbery policy with 
reference to making of proof of loss, failure to make proper proof held fatal in 
absence of evidence that insurer retained proof of loss, and that insurer waived 
manner and form of proof made. 

(For other cases, see Insurance, Dec. Dig. § 551.) 

5. INSURANCE. 

In action on robbery policy, evidence held to show that insured did not prove 
that books and accounts were kept by insured as required by policy so that loss 
could be accurately determined. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE. 

Provision in robbery policy requiring insured to keep books and accounts so 
that loss can be accurately determined requires insured to keep such records as will 
enable insurer to determine its loss therefrom unaided by oral testimony except 
as to manner or system of keeping such records. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

7. INSURANCE. 

In action on robbery policy where insurer set up affirmative defense that books 
and records were not kept by insured as required by policy, burden on insurer to 
prove defense was met where insured’s evidence showed that such records were 
not kept. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


Appeal from Circuit Court, Rock Island County; J. Paul Califf, Judge. 

Action by H. R. Cox and another, doing business under the name and style 
of Cox Jewelry Company, against the Aitna Casualty & Surety Company of Hart- 
ford, Connecticut. From an adverse judgment, the plaintiffs appeal. 

Affirmed. 

Connelly, Walker, Searle & Hubbard, of Rock Island, and Peter R. Ingelson 
and Chalmers Seymour, both of Moline, for appellants. 

Cassidy & Knoblock, of Peoria, and Stafford & Schoede, of Rock Island, for 
appellee. 

Dove, Justice. 

A robbery insurance policy, effective December 18, 1923, issued by the appellee 
to appellants, forms the basis of this action. The declaration set forth the policy 
in he¢ verba and alleged that while it was in full force and effect the premises 
of the assured were entered by a person unknown to the plaintiffs who perpetrated 
a robbery of merchandise belonging to the insured. It was further alleged that 
the plaintiffs, upon suffering the loss, gave immediate notice thereof to the home 
office of the defendant in Hartford, Conn., and to the agent of the defendant who 
countersigned the policy, and that claim for loss arising under the policy was forth- 
with made in writing, duly subscribed by the assured and certified to in the manner 
required by the proof of loss form in use by the company, and that said proof of 
loss was duly delivered to the company by the plaintiffs. The declaration further 
averred that books of account were kept prior and up to the date of the robbery, 
by means of which the loss could accurately be determined by the defendant. 
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The declaration then averred full and complete performance of these several 
requirements by the plaintiffs and further alleged that the value of the merchandise 
which they lost by said robbery was $30,000. 

To this declartion the defendant filed a plea of the general issue and four spe- 
cial pleas. The first special plea averred that the assured did not keep books of 
account from which the loss could be accurately determined by the defendant. 
The second special plea averred that the robbery was not established by reasonable 
evidence. The third special plea averred that the property claimed to have been 
stolen did not belong to the assured or was not held by the assured in a capacity 
that would render the assured legally liable to the owner in the event of loss, 
The fourth special plea averred that there was not a partnership between H. R. Cox 
and A. B. Cox, but that A. B. Cox traded alone. An additional plea was later 
filed which averred that the robbery was the result of a conspiracy between H. R. 
Cox, one of the plaintiffs, and James Hruska to defraud the defendant. Another 
additional plea averred that Ben Cox was an associate in interest and that he 
entered into a conspiracy with H. R. Cox and James Hruska to defraud the 
defendant company. After the issues were made up, a trial was had resulting in a 
judgment in favor of the plaintiffs for $22,383.71. This judgment was later reversed 
by this court and the cause remanded for a new trial. Cox v. AStna Casualty & 
Surety Co., 248 Ill. App. 209. Upon the case being again tried in the circuit 
court, the plaintiffs recovered a judgment for $25,041.67, which this court again 
reversed and again remanded the cause. Cox v. Aitna Casualty & Surety Co., 261 
Ill. App. 394. Upon the third trial, the court, at the conclusion of the evidence 
on the part of the plaintiffs, directed a verdict for the defendant, and upon that 
verdict judgment was rendered and the record is again brought to this court for 
review by appeal. 

[1] Section D of the policy sued on required appellants, upon discovery of any 
loss for which claim is made; to give immediate notice thereof to the home oitice 
of the company in Hartford, Conn., or to the general agent or manager who coun- 
tersigned the policy and to the company’s local authorized agent and to the public 
police officials and forward to the company full written details of the nature 
of the loss. Section F of the policy provided that in the event of a claim for 
loss, the same shall be made forthwith in writing duly subscribed by the assured 
and certified to in manner required by the proof of loss form in use by the 
company. The policy further provided that the company should not be liable 
unless books and accounts are kept by the insured and the loss can be accurately 
determined therefrom by the company. The declaration averred that appellants 
complied with these several requirements and alleged that they gave immediate 
notice of their loss to the home office of appellee in Hartford, Conn., and to the 
agent of the company who countersigned the policy, briefly stating particulars 
and probable amount of loss, and also gave immediate notice thereof to appellee’s 
authorized agent and the public police authorities. The declaration further averred 
that claim for loss was forthwith made in writing, duly subscribed by appellants 
and certified to in manner required by proof of loss form in use by appellee, and 
that said proof of loss was duly delivered to appellee by appellants. It was further 
averred in the declaration that books and accounts were kept prior and up to the 
date of the robbery by means of which the said loss can be accurately determined 
by the defendant. 

The policy sued on was offered and admitted in evidence and by its terms it 
became effective on December 18, 1923, and insured appellants against loss by 
robbery for one year. The evidence tended to prove that on December 21, 1923, and 
at the time the policy was issued appellants were conducting a retail jewelry business 
at 1530 Fifth avenue, Moline, Ill, and on that evening, shortly after 11 o'clock, 
an unknown person entered appellants’ place of business and perpetrated a robbery 
of merchandise belonging to appellants. Jean A. Pope testified on behalf ot 
appellants to the effect that he was the authorized agent of appellee and solicited 
H. R. Cox, one of appellants, to take out this policy of insurance. That he did so 
and on the morning following the robbery and between 7 and 8 o’clock, Pope was 
notified by H. R. Cox by telephone of the robbery. That Pope in that conversation 
told Cox that he would notify the company, and he did so. That the general 
office of the appellee company was in the Insurance Exchange Building, 175 West 
Jackson Boulevard, Chicago, and it was to this office that Pope telephoned and 
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got in communication with Mr. Brodt, the chief adjuster. This witness identitied 
B. F. Amato’s signature appearing on the policy sued on and testified that it was 
his office in the Insurance Exchange Building to which he telephoned on the morn- 
ing following the reported robbery. That about 10:30 o’clock a. m. the same morn- 
ing he called Mr. Cox on the phone and advised him that he had notified the com- 
pany in Chicago and that a representative of the company would arrive by train 
about 2:30 o’clock that afternoon and for Cox to be sure and be at the store. That 
in the afternoon Mr. Swan, an adjuster for appellee, came to Moline and he and 
Mr. Pope went to appellants’ place of business and there had a conversation with 
Mr. Cox concerning the robbery and the methods employed by Cox in keeping books 
of account and records of sales and a list of the jewelry purported to have been 
stolen was given Swan by Cox. The following morning Mr. Pope and Mr. Swan, 
the adjuster of appellee, went to Mr. Cox’s residence and had a further conversation 
with him about the robbery. The evidence is further that on December 23, 
1923, appellants employed H. H. Herbst, an adjuster, to represent them in adjust- 
ing this loss and Mr. Herbst testified that on the next day he called at the general 
ofices of appellee in the Insurance Exchange Building in Chicago and that he 
there informed the girl in the waiting room that he was there to report appel- 
lants’ loss and was referred to a Mr. Anderson, whose office was in the general 
office of appellee, and Herbst there had a conversation with Anderson and 
endeavored to arrange a meeting at Moline in order that: appellee might check over 
and adjust this loss. The evidence further tended to prove that W. H. Holmes 
was a representative of appellee and that he called upon H. R. Cox in Moline and 
he was furnished the books and records of appellants and from them he estimated 
the loss at between $28,000 and $29,000 and so stated to Cox and also to Reynold 
M. Johnson who testified upon one of the former hearings and whose testimony 
was read by agreement of the parties at this trial. The evidence also tends to 
prove that B. F. Secat was an investigator or adjuster for appellee and he called 
upon Cox and introduced him to one of appellee’s present counsel, who prepared 
a statement which set forth the details of the robbery and a list of the articles 
of jewelry lost and their values and his statement was signed and sworn to by 
Cox on January 17, 1924. The evidence is further that the police officials of 
Moline were notified immediately after the robber left the jewelry store. 

It will be observed that the pertinent provisions of the policy with reference 
to notice did not require such notice to be in writing but did make it incumbent 
upon appellants to give immediate notice to the home office of the company in 
Hartford, Conn., or to the general agent or manager who countersigned the policy. 
It is conceded by counsel for appellants that there is in the record no evidence, 
which was admitted by the court, tending to prove the giving of notice of the 
loss to appellee at its home office in Hartford or to Mr. Amato in person, who coun- 
tersigned the policy, but their counsel insists that the law is that notice need not 
be given to the executive officer named in the policy, but such notice is sufficient 
if given and received at the company’s place of business and is certainly adequate 
if such notice induces the insured to act. In support of this contention, counsel 
cite Herron v. Peoria M. & F. Ins. Co., 28 Ill. 235, 81 Am. Dec. 272, Insurance Co. 
of N. A. v. McDowell, 50 Ill. 120, 99 Am. Dec. 497, and Weininger v. Metropolitan 
Fire Ins. Co., 359 Tll. 584, 195 N. E. 420, 98 A. L. R. 169. It does not appear from 
the opinion in the Herron Case, supra, what the requirements of the policy were 
with reference to giving notice of loss, but in the course of its opinion, the court 
said: “As to the objection that notice was not given to the secretary of the com- 
pany of the loss, it is sufficient if . was given and received at the office of the 
company.” In Insurance Co. of N. McDowell, supra, the court in its opinion 
said: “There is no force in the iaistien that the companies did not have sufficient 
notice of the loss, as they had such notice as induced them to send their general 
agents to the place to investigate the loss; any notice that produces such a result 
is sufficient, without reference to its form or particulars. There is no question that 
the notice was promptly given to the local agents, and that must suffice.” We will 
hereafter refer to the Weininger Case, supra. 

_ In the instant case the evidence discloses that the policy sued on was counter- 
signed at Chicago, Ill, by B. F. Amato, deputy superintendent; that the general 
office of appellee was in Chicago; that the local agent of appellee in Moline gave 
notice of the loss by long distance phone to this general office of the counter- 
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signing deputy superintendent. Counsel for appellee insist, however, that inasmuch 
as the local agent did not report this loss personally to Mr, Amato, the counter- 
signing agent, that the requirement of the policy was not met, although they 


concede the notice that was given was both immediate and effective, As a result 


of that notice representatives of appellee arrived from Chicago in Moline the 
same afternoon for the purpose of investigating the loss. Upon his arrival he got 
in touch with the local representative of appellee and together they went to see 
Cox at his jewelry store. Furthermore, appellants, by their agent Herbst, on 
December 24, 1923, called at the office of the countersigning agent and reported 
this loss to some man at the counter, who told Herbst that the loss had been 


referred to the adjusting department. He was shown to that department and an 


office girl there referred him to Mr. Anderson, and there in this general office of 


appellee he conversed with Mr. Anderson and endeavored to get him to come to 
Moline to adjust the claim. In Continental Ins. Co. v. Rogers, 119 Ll. 474, 10 N. E. 
242, 59 Am. Rep. 810, it was held that where notice of loss has been given the 
company within the time provided by the terms of the policy and is received by 
the company without objection, the sufficiency of such notice cannot thereafter be 


questioned, Under the authorities, we think from all the evidence in this record 


that there was a substantial compliance with the requirement of the policy as to 
notice of loss. 

It is next insisted by counsel for appellee that there is no evidence in the 
record sustaining the averments of the declaration with reference to furnishing 
appellee with the required proofs of loss. The evidence upon this question is that 
shortly after the robbery, appellants employed Mr, Herbst to represent them in 
adjusting their loss under the policy sued on. That Herbst called at the Chicago 
office of appellee and on or about February 6, 1924, received from appellee a 
form upon which to make a proper proof of loss. That he had previously made 
a half dozen applications for such form to Mr. Holmes and to Mr. Anderson, but 
his requests were refused. He finally got to see Mr. Brodt and at Mr. Brodt’s sug- 
gestion he was given the blank form by Mr. Anderson. It further appears that 
Holmes, Anderson, and Brodt were all employed by appellee as adjusters and had 
their offices in the general office of appellee in the Insurance Exchange Build- 
ing at 175 West Jackson Boulevard, Chicago. That he, Herbst, immediately filled 
in the form and made up a list of articles purported to have been stolen. This 
proof of loss was executed as follows: “Cox Jewelry Co., assured by H. R. Cox 
of and for said firm.” The jurat was a printed form and recites that “the above 
named H. R. Cox Jewelry Company, by H. R. Cox of and for said firm, to me 
known, and who subscribed the same in my presence, and made oath that the fore- 
going statement and each and all of the schedules and papers hereunto annexed are 
full and true and without a Underneath the signature of H. R. Cox 
appears the following: “(N. ‘Proofs of loss’ must be signed individually by all 
members of a firm, and by ae parties insured in a dwelling who claim indemnity. )” 
The objection made by appellee to this préof of loss is that the evidence discloses 
that the Cox Jewelery Company is a partnership composed of H. R. Cox and A. 
B. Cox; that the proof of loss form requires information respecting the robbery 
over the signature and under the oath of all members of the firm; that A. B. Cox 
is a member of the firm but did not execute the proof of loss. Furthermore, it 
is contended by counsel for appellee that the proof of loss was not complete, as 
it referred to documents not made a part thereof. It appears further that this proot 
of loss was sent by Herbst by registered mail to appellee and received by it on 
February 14, 1924. It was offered in evidence and covers almost ten pages of the 
abstract. The evidence discloses further that one day between December 29, 1923, 
and January 5, 1923, Holmes, the adjuster for appellee, called at appellants’ store 
about 9 o’clock in the morning and at his request he was given the books and rec- 
ords of appellants and examined them and sought to make from them a record of 
the merchandise which appellants had on hand at the time of the robbery. Mr. 
Cox further testified that a week or two after the robbery Mr. Secat, represent- 
ing appellee, came to his store and the affidavit hereinbefore referred to which 
was sworn to on January 17, 1924, was executed. Counsel for appellants state in 
their argument that this affidavit set forth full details of the robbery and listed the 
articles stolen and their values. It was admitted in evidence and covers 67 pages 
of the record, but counsel did not see fit to properly abstract it, simply reciting that 
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“on pages 412 to 479 of the record is the affidavit of H. R. Cox, subscribed 
and sworn to on January 17, 1924, and delivered by him to the defendant com- 


pany, said athdavit setting forth full details of the events of the robbery on 
December 21, 1923, and of the articles of jewelry lost in that robbery and their 
values.” The proof of loss requested that assured state “the manner in which the 
robbery was committed and the names of all persons known or suspected to have 
been implicated therein.” The proof of loss as submitted to appellee did not state 
how the robbery was committed or give the names of suspected persons, hut 
referred to this statement and affidavit and stated that it was taken by D. F. Secat, 
adjuster for the Aitna Casualty & Surety Company, which was executed in the 
presence L, Elmore H. Stafford and Ben De Jaeger, chief of police of the city of 
Moline, L 

In Weininger v. Metropolitan Fire Ins. Co., 359 Ill. 584, 195 N. E. 420, 424, 98 
A. L. R. 169, it appeared that the adjuster for the insured sent a notice of the loss 
to each of the several defendant companies and proofs of loss were prepared 
on regular forms provided for that purpose and sent to the company within the 
time specified in the policy, and in its opinion the Supreme Court said: “By the 
weight of authority, if the insured attempted to comply with the requirements 
of the policies as to notice and proof of loss, the receipt and retention of the 
notice and proof without objection constitute a waiver of the insurers’ right later 
to object thereto as not satisfying the requirements of the policies.” In distin- 
guishing the facts as they appeared in the Weininger Case from the facts as they 
appeared in the case of Feder v. Midland Casualty Co., 316 Ill. 552, 147 N. E. 468, 
the court at page 595 of 359 Ill., 195 N. E. 420, 424, 98 A. L. R. 169, said: “In 
the Feder Case no written notice of the fire nor proof of loss was given to the 
insurer. The complainants in that case alleged performance of those conditions and 
then introduced evidence which tended to show a waiver of the conditions on the 
part of the defendant. In that situation it is manifest that, since there was no 
attempt to comply with those requirements of the policy, the insurer could not be 
estopped from setting up such defense by reason of its failure to insist on a strict 
compliance with the condition. That case, in our opinion, is not authority for the 
defendants’ contention. In the case at bar, the record presents not a waiver of per- 
formance of making proof of loss, but simply a waiver of the manner and form of 
proof of loss made. The defendants, in receiving the proofs of loss, retaining 
them, and failing to object to their form or sufficiency, accepted the proofs as a 
substantial compliance with the condition and thereby conceded that the complain- 
ants had performed this requirement of the policies. Such substantial compliauce 
is sufficient to permit recovery (33 Corpus Juris 17), and may be proved under the 
allegations of the complainants’ bill.” 

[2-4] Counsel for appellants concede that in the instant case the evidence does 
not disclose that appellee accepted and retained these proofs of loss without 
objection. In their argument they say: “We had supposed this proof was in the 
record * * * after re-examining the record we can not find that this proof was 
made. It seems inadvertently to have escaped us on the trial. * * * If when 
the case was tried this time the Weininger decision had been available, the matter 
would have been so focused in our minds that such proof would have been made.” 
Counsel for appellants then request that if this court deems this question of con- 
trolling importance, that then they be permitted to make this additional proof in 
this court invoking as authority for so doing section 92 of the Civil Practice 
Act (Smith-Hurd Ann. St. c. 110, § 216). We do not believe that this provision 
of the Practice Act is applicable. Here we are reviewing the action of the trial 
court in directing a verdict for the defendant at the close of the plaintiff's case. 
It was certainly never intended that this section of the Practice Act should be so 
construed as to give counsel two opportunities to prove their cases, one in the 
trial court and another in an Appellate Court. While the testimony here does 
tend to show that there was an attempt by the insured to comply with the pro- 
visions of the policy with reference to making proof of loss, the record is silent 
as to whether appellee accepted the proofs of loss submitted and is silent as to 
whether appellee retained or rejected them and there is no evidence of a waiver by 
appellee of the manner and form of proof of loss made. Furthermore, the policy 
sued on gave the name of the insured as the Cox Jewelry Company. The dec- 
laration stated that H. R. Cox and A. B. Cox, doing business under the name 
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and style of Cox Jewelry Company, were the plaintiffs. The proof of loss form 
given appellants by appellee and which was sent to appellee required informa- 
tion over the signature and under the oath of all members of the firm. This was 
not done. H. R. Cox executed it, but A. B. Cox did not. Furthermore, this proof 
of loss was not complete. It did not give the details of the robbery but reterred 
to an affidavit of H. R. Cox. That portion of this affidavit claimed by re ference 
to be an essential part of the proof of loss is not abstracted, and this court shouid 
not be expected to examine the record for the purpose of reversing a judgment. 
People v. Southern Gem Co., 332 Ill. 370, 163 N. E. 825 

[5] It is also insisted by counsel for appellee that the evidence offered by 
appellants failed to prove the averment of the declaration that books of account 
were kept by the assured as provided by the policy. In our former opinion reported 
in 248 Ill. App. 209, at page 218, Mr. Justice Jones, in commenting upon an 
erroneous instruction that the trial court had given upon the first trial of this cause, 
said: “The policy provided that there should be no liability unless books and 
accounts were kept by the assured and the loss could be accurately determined 
therefrom by the company. The instruction contravenes that provision of the 
policy. Such provisions in insurance policies not only serve to determine the 
amount of a loss, but, if proper books are kept, they will assist the insurer in 
obtaining the description of the articles stolen and other information, which might 
materially aid in their recovery. Such recovery would reduce the amount to be 
paid by the insurer under its liability. This is a substantial right of pecuniary 
advantage to the insurer, and one which cannot lawfully be taken away from it 
without its consent. Such a provision in a policy of insurance is not unreasonable, 
and where the insured with full knowledge of the conditions of the policy 
enters into a contract ¥ this character, it is one with which he must comply. 
(Niagara Fire Ins. Co. v. Forehand, 169 Ill. 626 [48 N. E. 830].)” Upon the sec- 
ond appeal the opinion of this court was written by Mr. Justice Jett, and with ref- 
erence to this provision of the policy it was stated: “The policy declared upon 
provides that there should be no liability unless books and accounts were kept by 
the assured, and the loss could be accurately determined therefrom by the corm- 
pany. It was charged in the declaration that books and accounts were kept up 
to and prior to the date of the robbery, by means of which said loss could 
accurately determined by the appellant. In our former opinion we held that 
insurance companies have the right to require the one it insures to keep books 
and accounts, correctly detailing purchases, and showing sales, ready to be produced 
in the event of a loss.” 261 Ill. App. 394. 

The evidence discloses that the last inventory of appellants’ stock of goods was 
taken on June 15, 1923, and every article of merchandise other than diamonds 
was enumerated upon this inventory which showed the cost of the article and the 
selling price. At this time what is spoken of in the record as the perpetual dia- 
mond inventory was compiled and each diamond was tagged and given a number 
and its then market price was fixed by H. R. Cox and this price and also the sale 
price was noted upon this inventory. After these inventories were made, any dia- 
mond which came into the store was entered upon this diamond inventory, and 
when any diamond was sold, a line was drawn through the line of this inventory 
upon which such diamond was listed. The evidence further discloses that these 
inventories were kept in a loose-leaf ledger in which was also kept the charge and 
note accounts of appellants’ customers. This ledger and a cash-sales register, 
together with a bank passbook and checkbook, were the only books kept by appe ‘Hants 
except a book in which inventories for the preceding two years were found and also 
a file book in which all the original invoices showing purchases for two or thre 
years were kept. On the cash register all moneys received from sales of merchan- 
dise were rung up and the total was shown on register slips and 2t the close of the 
day’s business these slips were filed in the safe and an entry made in the cashbook 
each dav of the total amount of the sales for that day, also the amount of casi 
paid out and the amount of money deposited in the bank. H. R. Cox te sstified 
that appellants’ average profit on diamonds was 25 per cent. and upon other ~e 
chandice 40 per cent. ah continued: “Our sales register was our only record if 
sales and it recorded the total in dollars and cents of each day’s business. It did not 
show the specific article sold or give a description of them or their number or 
their quality. The sales register was the only record of sales and the only thing 
we recorded in the cash or sales record was the total amount in dollars and cents 
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of each day’s business. The strip merely showed dollars and cents but did not 
print descriptions and did not show the percentage of profit. All diamonds selling 
for $25.00 down were included in this percentage. As to other articles of the 
jewelry company there was no specific record kept of the particular percentage of 
profit. The strip from the cash register and the sales record about which I have 
testified were the only records concerning sales. When there was a single trans- 
action respecting a number of different articles, there would be only one amount 
rung up in the cash register.” 

At the time of the robbery then there were no books or records kept by 
appellants from which it would appear what articles of merchandise or jewelry, 
other than diamonds, were in the store. It is true that the stock of goods on hand 
at that time would be those inventoried on June 15, 1923, plus those which the 
invoices showed had been purchased and received between June 15, 1923, and the 
time of the robbery, less those which had been sold during that period, but there 
was no book or record containing the description, kind, or quality of any article 
that went out of the store from the date of the inventory until the robbery except 
the so-called perpetual diamond inventory, which did disclose a line drawn through 
several items, but there was nothing in the record itself that disclosed what that 
meant. Mr. Cox testified that this line was made when a diamond was sold, but 
nothing appears upon the record as to when any diamond was sold, 

[6] It is therefore apparent from the testimony produced by appellants that from 
all their books and records there was no record of articles taken out of the store by 
way of sales or otherwise from the time of the inventory to the time of the robbery, 
that an examination of the so-called invoices do not, in many instances, disclose 
the kind, quality, or value of the merchandise which came into appellants’ store and 
that the perpetual diamond inventory did not, of itself, reveal the quality, quantity. 
or value of the articles therein enumerated. The affidavit of H. R. Cox heretofore 
referred to and which was offered in evidence by appellants contained this sentence : 
“This afhant further states that he or assured kept no books or accounts from 
which independently of other sources the loss could be accurately determined there- 
from by the A&tna Casualty and Surety Co., but that in ascertaining the amount 
of the loss and the articles taken it will be necessary for this assured to obtain 
further information from those from whom he has from time to time during the past 
six months purchased diamonds, diamond jewelry and other like articles for sale 
by the Cox Jewelry Co.” This portion of this affidavit was not abstracted, Dut 
is found in the record. From this affidavit and from the other evidence in the 
record it is apparent that appellants did not keep such books and accounts as the 
policy required. Such provisions have been construed to required the insured to keep 
such records as will enable the insurer to determine its loss therefrom unaided 
by oral testimony except as to the manner or system of keeping such records. Home 
Ins. Co. v. Williams (C. C. A.) 237 F. 171. 

[7] Counsel for appellants insist, however, that this provision of the policy is 
a condition subsequent and was so recognized by appellee as evidenced by its 
first special plea. That while their evidence disclosed the books kept by them 
and their bookkeeping methods and system, they did so only for the purpose of 
showing the amount of their loss and the manner in which it was arrived at. 
Under the pleadings, appellee set this provision up as an absolute defense, and the 
burden of establishing such defense was on it, but appellants’ own evidence dis- 
closed facts destructive of their case, and with the record in that condition the trial 
court was justified in directing a verdict. 64 C. J. 474; Helm v. Illinois Commer- 
cial Men’s Ass’n, 279 Ill. 570, 117 N. E. 63. 

The judgment of the trial court will be affirmed. 

Tudgment affirmed. 

Huffman, P. J., and Wolfe, J., concur 
BLANKE-BAER EXTRACT & PRESERVING CO. v. OCEAN ACCIDENT & 

GUARANTEE CORPORATION. No. 23639. 
St. Louis Court of Appeals. Missouri. Sept. 15, 1936. 
Rehearing Denied Sept. 30, 1936. 
96 Southeastern Reporter 648. 
1. INSURANCE. 
Fourteen year old child, who contracted tuberculosis while employed in packing 
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plant without statutory permit, held not “legally employed” within employers’ 
liability policy, and hence she was not within provision insuring employer against 
loss by reason of liability imposed for “personal injuries” to such of its employees 
as are “legally employed” (Laws 1921, p. 184). 

(For other cases, see Insurance, Dec. Dig. § 437.) 
2. INSURANCE. 

Child who attained 16 years of age while working in packing plant in which she 
had been employed without statutory permit held “legally employed,” within employ- 
ers’ liability policy in force during year child attained such age as regards insurer’s 
liability for disease contracted by child while so employed (Laws 1921, p. 184). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

3. INSURANCE. ; ' 

Tuberculosis resulting from lowering employee’s resistance by frequent colds 
contracted from wearing of wet clothing in course of employment held “personal 
injury,” within employers’ liability policy, since term see injury,” when used 
in sense of “bodily injury,” may cover any harmful effect upon the body, whether 
by violence or by disease. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 

; While forfeitures provided for in policy may be waived, contract is never 
created by waiver, and coverage of policy as defined by its terms must prevail unless 
denial of broader or different coverage is precluded by estoppel. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

“Not to be published in State Reports.” 

Action by the Blanke-Baer Extract & Preserving Company against Ocean Acci- 
dent & Guarantee Corporation, wherein judgment was entered on a verdict for 
defendant. From an order sustaining plaintiff's motion for a new trial, defendant 
appeals. 

Affirmed and remanded. 

Joseph N. Hassett and Ernest E. Baker, both of St. Louis, for appellant. 

Leahy, Saunders & Walther, of St. Louis, for respondent. 

Sutton, Commissioner. 

This action is founded on three liability insurance policies issued by defendant 
to plaintiff. 

Policy No. E. C. 159050, captioned “Employers’ Liability Policy—Excluding 
Workmen’s Compensation,” was issued on April 24, 1926, for a period of one year. 
By this policy defendant insures plaintiff against loss by reason of the liability 
imposed upon it by law for damages on account of “accidental bodily injuries” 
sustained by its employes, and agrees to investigate accidents involving such injurie:, 
to negotiate all claims made as may be deemed expedient by the defendant, and to 
defend suits for damages even if groundless, brought on account of’ such injuries in 
the name and on behalf of the plaintiff. This policy was canceled on January 9, 
1927, and defendant was released and discharged from all liability under the policy 
with respect to accidents accruing after said date. 

Policy No. E. Y. 709397, captioned “Standard Workmen’s Compensation and 
Employers’ Liability Policy,” was issued on January 9, 1927, for a period of one 
year. By clause 1 (a) of this policy defendant insures plaintiff against liability to 
its employes under the Workmen’s Compensation Law, and by clause 1 (b) insures 
plaintiff against loss by reason of the liability imposed upon the plainti¥ by law for 
damages on account of “personal injuries” to such of its employes as are legally 
employed, and by clauses 2 and 3 agrees to serve plaintiff, upon notice of “such 
injuries,” by investigation thereof and by settlement of any resulting claims in 
accordance with law, and to defend in the name and on behalf of plaintiff any suits 
or other proceedings which may at any time be instituted against plaintiff on account 
of “such injuries,” although such suits or other proceedings are wholly groundless, 
false, or fraudulent. By clause 7 it is provided as follows: “This agreement shall 
apply only to such injuries sustained by reason of accidents occurring during the 
policy period limited and defined as such in item two of the declarations forming 
a part hereof.” 

Policy No. E. Y. 752470 was issued on January 9, 1928, for a period of one year. 
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This policy is in all respects identical with policy No. E. Y. 709397, except as to 
the date of its issuance and the date of its expiration. 

Clause 1 (a) of these two policies is not pleaded or relied on for recovery by 
the plaintiff. Reliance for recovery under these policies is put solely on clause 1 (b). 

Florence Schaales entered the employ of plaintiff on October 7, 1926. She was 
then fourteen years of age. She was employed in the olive packing department of 
plaintiff's plant in St. Louis. She continued in this work until March, 1929. While 
working for plaintiff she washed olives. While washing the olives water would 
splash upon her and drip from her apron upon her clothing so that she was wet from 
her waist down. The sewer at times became clogged so that the floor became flooded 
and the water stood in pools on the floor, and Florence in the course of her work 
walked through the water over the floor. Her feet were always wet. The room 
where she worked was cold, and she contracted colds during the wintertime. She 
would just get over one cold and then catch another. This was particularly so 
during the last winter she worked. Her clothing was made wet by the water splashed 
as she handled the olives. After leaving plaintiff’; employ, it was discovered that 
she was suffering from active tuberculosis of the lungs, which the testimony of her 
physicians tends to show resulted from the lowering of her resistance by reason of 
the colds contracted while working for plaintiff. 

Florence was born on June 26, 1912. She became sixteen years of age on June 
26, 1928, and continued in the employ of plaintiff until March, 1929. 

After leaving plaintiff’s employ, Florence, through her mother, Nellie Schaales, 
employed an attorney, Casper S. Yost, to prosecute a suit for damages against the 
plaintiff. The mother, Nellie Schaales, also employed the same attorney to prose- 
cute a suit for damages on her behalf. 

On March 29, 1930, plaintiff received a letter from Mr. Yost, advising plaintiff 
that he had been employed to prosecute the claims for damages of Florence and 
her mother. In this letter it was stated that the claims for damages arose out 
of personal injuries and disabilities suffered by Florence while in plaintiff’s employ 
as a direct result of plaintiff’s carelessness and negligence. Plaintiff at once mailed 
this letter to defendant. On April 3, 1930, defendant acknowledged receipt of this 
letter, and asked to be notified of any further developments. Thereafter defendant, 
—_ its adjusters, undertook to make investigation of the facts relative to these 
‘Claims, 

Afterwards suits were filed in the circuit court of the city of St. Louis by 
Florence Schaales and her mother, Nellie Schaales, against the plaintiff, and plaintiff 
‘was on May 19, 1930, served with summonses in both suits. Plaintiff immediately 
transmitted these summonses to defendant by registered mail. On May 27, 1930, 
defendant wrote plaintiff a letter wherein defendant acknowledged receipt of the 
summonses and called attention to the provisions of policy No. E. Y. 709397 issued 
to plaintiff requiring immediate notice of claims and undertook to reserve its right 
to disclaim liability because of delayed notice. 

The petitions filed by Florence and Nellie Schaales alleged that Florence from 
and after October, 1926, was in the employ of the plaintiff, and while so in its 
employ she was seriously and permanently injured and damaged as a direct result 
of the negligence of plaintiff. On the return day of these summonses, at the June 
term, 1930, of the St. Louis circuit court, defendant, through its attorney, Joseph N. 
Hassett, appeared on behalf of the plaintiff and filed motions in said damage suits 
to require the petitions to be made more definite and certain. On June 2, 1930, 
plaintiff wrote defendant advising that plaintiff had no knowledge or notice of any 
claim prior to receiving the letter of March 29th from attorney Yost. 

On June 21, 1930, defendant again wrote plaintiff offering to furnish a legal 
defense to said suits, reserving to itself any and all rights to disclaim liability to 
plaintiff under any of the policies if it should be established on the trials of said 
suits that Florence Schaales was employed by plaintiff in violation of law on account 
of her age at the time of her alleged injury. 

On June 25, 1930, plaintiff wrote defendant acknowledging receipt of defendant's 
letter of June 21st and advising defendant that if it did not intend to assume uncon- 
ditional liability in these suits then plaintiff would itself undertake the defense of 
the suits and look to defendant to fully indemnify plaintiff. On July 16, 1930, 
defendant forwarded the summonses to the plaintiff, declining to defend the suits. 
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On the same day Mr. Hassett withdrew as attorney of record for the defendant 
in the suits. Afterwards judgment was rendered in the suit of Florence Schaales 
for $1,500, and the suit of Nellie was compromised for $600, which amounts were 
paid by the plaintiff. In connection with the defense of these suits, plaintiff paid out 
$320.25 for attorney fees and other necessary expenses. To recover the aggregate 
amount of money so paid, plaintiff brings the present suit. 

The trial, with a jury, resulted in a verdict and judgment for defendant. From 
the order of the court granting plaintiff a new trial, on the ground that the verdict 
was against the weight of the evidence, defendant appeals. 

Defendant contends that the evidence shows as a matter of law that Florence 
Schaales was employed by plaintiff contrary to law as to age and was therefore 
not covered by the policies sued on, and that for this reason the court erred in 
granting plaintiff a new trial. 

The Session Laws of 1921, pp. 184, 185, relating to the employment of children, 
provides that no child over the age of fourteen years and under the age of six- 
teen years shall be employed at any gainful occupation while the public school 
of its district is in session, unless such child has a permit certificate issued by the 
superintendent or principal of the public school of the district, or by some person 
appointed by an order of the board of directors, board of education, or the body 
having local supervision of the public schools, and that no permit certificate shall 
be in force without renewal for a longer period than three months from the date 
of the issuance thereof. It is further provided that no permit certificate shall be 
issued to any child until such child, its parents or guardians, has furnished satis- 
factory proof to the person to whom application has been made that there exists a 
necessity for the labor of such child, and that the work in which it is about to be 
engaged is neither dangerous to the person nor deleterious to health, and that 
before such permit shall be issued the certificate of some reputable physician 
shall be made and filed with the officer issuing the permit showing that said child 
is in good mental and physical health and is capable of performing labor without 
injury to the health or mental development of such child. It is further provided 
that whenever the person authorized to issue the labor permit is satisfied that 
there exists a necessity that such child shall be permitted to work and that such 
child is in sound health, he may issue to such child a permit certificate permitting 
it to work at the occupation therein to be designated for a period of three months 
from the date thereof, and that the officer authorized to issue permits may renew 
any labor permit at the expiration thereof upon a satisfactory showing upon the 
part of the child that a necessity exists for the continuation of its employment. 
and that such.child is in good health. 

[1] It is conceded that Florence Schaales never at any time during the period 
of her employment had a permit certificate issued to her. It is manifest, there- 
fore, that she was working and employed in violation of law as to age, and while 
so working and employed was not covered by policy E. C. 159050. It is also 
manifest that while so working and employed she was not “legally employed” 
within the meaning of policy E. Y. 709397 and policy E. Y. 752470, and was not 
covered under clause one (b) of said policies. Kleeman Co. v. New Antsterdam 
Casualty Co., 177 Mo. App. 397, 164 S. W. 167. 

[2] There can be no question, however, that she was “legally employed” after 
she attained the age of sixteen years, on June 26, 1928, and was covered under 
clause 1 (b) of policy E. Y. 752470 during its currency subsequent to that date. 

Defendant contends, however, that policy E. Y. 752470, clause 1 (b), insures 
against personal injuries sustained by reason of accident, and that the evidence 
wholly fails to show that Florence Schaales sustained any such injuries. 

It will be observed that clause 1 (b) insures plaintiff against liability imposed 
by law for damages on account of “personal injuries” to its employes. The term 
“personal injuries” is not limited or defined. It is not required that the injury 
result through physical violence, producing at the time objective symptoms thereof. 
Nor is it defined as violence to the physical structure of the body. Diseases are 
not excluded. Injuries with such limitations and exclusions are fully covered by 
clause 1 (a) of the policy. 

Clause 7, in which the phrase “sustained by reason of accidents” is indifferently 
and obscurely introduced, is intended to limit and define the policy period rather 
than to characterize the injuries insured. 

It is obvious that clause 1 (b) is intended to cover such personal injuries to 
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plaintiff's employees, for which plaintiff shall become liable, as are not covered 
by clause 1 (a). 

It should be observed that the policy insures against liability—not against 
accidents. The language is, “the liability imposed by law for damages on account 
of personal injuries. ae could hardly be broader. 

[3] The term “personal injury,” where, as here, it is used in the sense of 
“bodily injury,” may cover any harmful effect upon the body whether by violence 
or by disease. The term is frequently used in both the broader and more limited 
sense. It was evidently used in the broader sense in clause 1 (b) of the policy with 
which we are here concerned. H. P. Hood & Sons v. Maryland Casualty Co., 
206 Mass. 223, 92 N. E. 329, 30 L. R. A. (N. S.) 1192, 138 Am. St. Rep. 379; 
State ex rel. McManus v. Board of Trustees, 138 Wis. 133, loc. cit. 136, 119 
N. W. 806, 20 L. R. A. (N. S.) 1175; Jefferson Fertilizer Co. v. Rich, 182 Ala. 
633, loc. cit. 637, 62 So. 40; Christian v. State Conservation Commission, 191 App. 
Div. 635, loc. cit. 636, 182 N. Y. S. 347; Galluzzo v. State, 111 Conn. 188, 149 A. 
778, loc. cit. 780, 782; Etna Life Ins. Co. v. Portland Gas & Coke Co. (C. C. A.) 
229 F. 552, loc. cit. . R. A. 1916D, 1027; McFarland v. Massachusetts Bond- 
ing & Insurance Co., 157 Tenn. 254, 8 S.W.(2d) 369, 64 A. L. R. 962; United 
Paperboard Co. v. Lewis, 65 Ind. App. 356, 117 N. E. 276; International Travelers’ 
Ass’n v. Francis, 119 Tex. 1, 23 S.W.(2d) 282; United States Mutual Acc. Ass’n 
v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60; Downey v. Kansas City Gas 
Co. (Mo. Sup.) 92 S.W.(2d) 580; Columbia Paper Stock Co. v. Fidelity & Casualty 
Co., 104 Mo. App. 157, loc. cit. 167, 78 S. W. 320; City and County of San Fran- 
cisco v. Industrial Accident Commission, 183 Cal. 273, 191 P. 26. 

[4] It is clear that the evidence in this case is amply sufficient to warrant a 
verdict for plaintiff, and the action of the court in granting plaintiff a new trial, 
on the ground that the verdict was against the weight of the evidence, ought not 
be disturbed by this court. Simpson v. St. Louis-San Francisco Ry. Co., 334 
Mo. 1126, 70 S.W.(2d) 904; Smith v. Kansas City Public Service Co., 328 Mo. 
979, 43 S.W.(2d) 548; Gray v. City of Hannibal (Mo. tg 29 S.W.(2d) 710; 
Gottschalk v. Wells (Mo. Sup.) 274 S. W. 399; Carnie v. Toll (Mp. Sup.) 281 
S. W. 41; Keller v. St. Louis Butchers’ Supply ‘Co. (Mo. Sup.) 220° S. W. 173; 
Crawford v. Kansas City Bolt & Nut Co. (Mo. Sup.) 278 S. W. 373; Sharp v. 
City of Carthage, 319 Mo. 1028, 5 S.W.(2d) 6; State ex rel. Atchison, Topeka & 
Santa Fe Ry. Co. v. Ellison, 268 Mo. 225, 186 é W. 1075. 

[5] In view of the record before us, it may not be impertinent to remark, 
in passing, that, while forfeitures provided for in an insurance policy may be 
waived, the contract is never created by waiver. The coverage of the policy, as 
defined by its terms, must prevail, unless denial of a broader or different coverage 
is precluded by estoppel. 

The Commissioner recommends that the order of the court granting plaintiff 
a new trial be affirmed, and the cause remanded. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The order of the court granting plaintiff a new trial is accordingly affirmed, 
and the cause remanded. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


WESTERLAND v. ARGONAUT GRILL (GREAT AMERICAN INDEMNITY 
CO. OF NEW YORK, Garnishee). No. 26065. 


Supreme Court of Washington. Aug. 21, 1936. 


INSURANCE. 

Injury to restaurant patron resulting from unjustifiable assault on patron 
by restaurant employee seld ‘ ‘accidental bodily injury,” within liability policy 
indemnifying against loss for bodily injuries suffered by persons not in restaur- 
ant’s employ as result of accident if caused by restaurant’s employees. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Department 1. 

Appeal from Superior Court, King County; J. T. Ronald, Judge. 

Action by William H. W esterland against ‘the Argonaut Grill, a corporation, 
wherein the plaintiff recovered judgment and thereafter instituted proceedings 
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in garnishment against the Great American Indemnity Company of New York, 
a corporation. Judgment was rendered in the garnishment proceedings for 
the plaintiff, and the garnishee defendant appeals. 

Affirmed. 

Roberts & Skeel and W. R. McKelvy, all of Seattle, for appellant. 

Colvin & Rhodes, of Seattle, for respondent. 

MITCHELL, Justice. 

William H. Westerland brought suit against the Argonaut Grill, a corpor- 
ation, to recover damages on account of personal injuries alleged to have been 
sustained while patronizing the grill. In that suit, he alleged that, without 
justification, he had been assaulted and severely beaten by one Reed, who 
at that time was engaged in the course of his employment as head waiter and 
night manager of the grill. The trial of the case resulted in a verdict for the 
plaintiff. A judgment on the verdict was affirmed on appeal. Westerland v. 
Argonaut Grill, 55 P. (2d) 819. 

The judgment not being paid, Westerland instituted the present proceed- 
ings in garnishment against the Great American Indemnity Company of New 
York, a corporation. The pleadings and proof brought out the fact that the 
Argonaut Grill, as the named assured, held a policy of liability insurance issued 
by the garnishee defendant, which was in force at the time the plaintiff was 
injured. The garnishee defendant, admitting the insurance contract, denied 
that it covered the injury suffered by the plaintiff or afforded the assured any 
protection against this type of action by Westerland. Upon trial, findings, 
conclusions, and judgment were entered in favor of the plaintiff. The garnishee 
defendant has appealed. : 

The portion of the contract upon which the rights of the parties must be 
determined is the agreement of the company, with the named assured, “To pay 
all sums which the Assured shall become liable to pay as damages imposed 
by law arising out of bodily injuries, including loss of services, or death at any 
time resulting therefrom, suffered or alleged to have been suffered as a result 
of accidents occurring during the period of this policy by any person or persons 
not in the employ of the Assured while within or upon the premises described 
in Statement 3 of the schedule forming part hereof or upon the sidewalks or 
other ways adjacent thereto, or elsewhere if caused by the Assured’s employees 
while engaged in the course of their employment * * *.” 

To state it another way, as applied to the facts in this case, the insurance 
company agreed to pay all sums which the Argonaut Grill shall become liable 
to pay as damages imposed by law, arising out of bodily injuries suffered, or 
alleged to have been suffered as a result of accident, by any person not in the 
employ of the assured, caused by the Argonaut Grill’s employees while engaged 
in the course of their employment. The evidence clearly preponderates in favor 
of the court’s finding to the effect that at the time in question the Argonaut 
Grill operated and maintained a restaurant and beer room to which the public 
was at all times invited; that at that time the respondent was patronizing the 
grill when one Chris Reed, an employee, as night manager and head waiter 
in charge of the place of business, unjustifiably struck the respondent with a 
“sap” or “blackjack” and destroyed respondent’s left eye. It further appears 
that the assault occurred without any connivance, consent, or knowledge on the 
part of the named assured. 

Was respondent's bodily injury suffered as a result of accident, within the 
meaning of the contract of insurance? 

An injury may be said, subjectively, not to be accidental, although, objec- 
tively, it is. Whatever may be said of a bodily injury caused by the kick 
of a mule or the bite of a snake, as to its being accidental, from the standpoint 
of the mule or the snake, it cannot be doubted that it would be accidental from 
the standpoint of the person receiving the injury. The language in the contract 
in the present case does not purport to cover bodily injuries accidentally caused by 
the assured’s employees, but, on the contrary, it covers bodily injuries suffered by 
any person not in the employ of the assured, as the result of accident caused by 
the assured’s employees while engaged in the course of their employment. The 
injury here came to the respondent through external, unexpected force, not by 
his choice or provocation, and as to him it was accidental. 

Contending that respondent’s injury was not covered by the contract, appellant 
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cites certain authorities that may be somewhat discussed. First is the case of 
Briggs Hotel Co. v. Zurich G. A. & L. I. Co., Ltd., 213 Ill. App. 334. In that case, 
one Eddy sued the hotel company in trespass, alleging that the hotel company, by 
willful and malicious assault and beating of the plaintiff, inflicted injuries for 
which judgment was demanded. It was alleged that the beating occurred on the 
sidewalk adjacent to the hotel, which sidewalk was within the premises described 
in an indemnity policy of insurance held by the hotel company. Notwithstanding 
request by the hotel company, the insurance company refused to defend in that 
action, claiming that the injuries received by Eddy were not within the terms of 
the policy. The hotel company successfully defended the Eddy suit and then 
brought action against the insurance company to recover the costs of that defense. 
The terms of the policy to indemnify the hotel company are not fully set out in 
the opinion, although the matter of “bodily injuries accidentally suffered” is men- 
tioned therein. The hotel company was not allowed to recover against the insurance 
company. There was nothing in the policy indemnifying the assured, the hotel 
company, against losses and expenses occasioned by its own willful and wanton 
assault and battery inflicted upon another, or any other personal misconduct on 
its part. True, in the opinion, the court discussed what is meant by injuries acci- 
dentally suffered. However, we are not persuaded, by the discussion, in and of 
itself, and, besides, it appears to us that the discussion was unnecessary, because 
the contract of insurance in that case did not cover any misconduct on the part 
of the assured, the person sued by the one injured. The case is not applicable here. 

The next case cited is Washington Theatre Co. v. Hartford Accident & 
Indemnity Co., 157 A, 111, 112, 9 N. J. Mise. 1212. In that case, a patron, Catherine 
Manno, sued the theatre company because she had been assaulted in the theatre 
by an intoxicated patron of the theatre. The basis of the action was negligence, 
in that the officers and employees of the theatre company did not use proper care 
to protect her. The theatre company held a liability insurance policy issued by the 
Hartford Accident & Indemnity Company in which the insurance company agreed 
“to pay any loss by liability imposed by law upon the assured for bodily injuries 
* * * accidentally sustained * * * by any person not employed by the assured.” 
The insurance company refused to take charge of the defense on behalf of the 
theatre company. Thereafter the theatre company sued the insurance company 
and recovered judgment for its expenses in the Manno suit. In the opinion (con- 
sisting only of an affirmation of a written opinion of the trial judge set out in 
full in the opinion), mention is made of the subject “injuries accidentally sus- 
tained,” which statements of the court are now seized upon by the appellant in 
the present case. Those statements, however, are indefinite and unsatisfactory, in 
view of the positive and final holding that: 

“The injuries sustained would be the result of negligence and insofar as the 
victim is concerned, such injuries would be accidentally sustained, just as much as 
though the patron had fallen from a defective seat or through a defective trap 
door. 

“The Manno action against the plaintiff, therefore, being based on negligence 
was one within the contemplation of the contract of insurance, on which the 
defendant was bound to defend in plaintiff’s behalf and for its failure to do so 
it is liable in damages to the plaintiff for the expense plaintiff incurred in defend- 
ing itself.” 

The next case relied on by the appellant is Commonwealth Casualty Co. v. 
Headers, 118 Ohio St. 429, 161 N. E. 278, wherein an assured sued to recover for 
expenses in an action on tort committed by an employee of the assured. The 
language of the policy is not given, but the syllabus speaks of it as: “An insurance 
policy which undertakes to indemnify the insured against loss by reason of judg- 
ments recovered against the insured by parties accidentally injured, either in 
person or property, by reason of the negligent operation only ot motor vehicles 
belonging to and operated by the insured.” 

In the case, one Malacek entered a cab belonging to the assured, at the request 
of one Farker, a passenger. Farker and the driver got into an altercation about 
payment of the fare, whereupon Malacek urged them not to fight. Thereupon 
the driver, without provocation from Malacek, assaulted and beat him. Whether 
the assault occurred before or after the person assaulted had left the cab did 
not appear, nor did it appear that any fare had been paid by or for Malacek. 
It is stated in the opinion that: “The evidence shows that the assault and battery 
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was the willful act of the driver, was entirely beyond his authority as driver of 
the cab, and was in no wise authorized or encouraged or participated in by his 
employer.” For which reason the court said: “We think the trial court might 
very properly have directed a verdict for the insurance company, for the reason 
that the evidence wholly failed to sustain the claim of the plaintiff in that action.” 

Having first decided that the evidence was insufficient upon the merits of the 
case, we are not inclined, for that and other reasons, to follow the court’s decision 
upon the legal question involved in the term “accidental injuries,” found in the 
insurance contract. 

The case of American Casualty Co. vy. Brinsky, 51 Ohio App. 298, 200 N. E. 
654, relied on by appellant, cites and follows the case of Commonwealth Casualty 
Co. v. Headers, supra. 

Appellant cites Sontag v. Galer, 279 Mass. 309, 181 N. E. 182. In that case, 
plaintiff had a judgment against Ida Galer for personal injuries and then 
sued to establish the indebtedness against the insurance company to Galer on 
a liability insurance policy issued to her, and to have the proceeds of that policy 
applied in satisfaction of the judgment. The policy undertook to indemnify the 
assured against loss from liability for damages on account of bodily injuries 
accidentally sustained by any person on the premises of the assured. Nothing 
further of the contract in this respect can be gathered, except as the opinion 
discusses it. The judge who tried the personal injury action found that Mrs. 
Galer maliciously and recklessly threw a cooking utensil, striking a boy on the 
head, causing injuries for which the personal injury suit was brought. It was 
held that the plaintiff could not recover against the insurance company for the 
reason that injuries inflicted by the assured herself were not within the terms 
of the policy. Nevertheless, the court then speaks of the meaning of the words 
“accidental bodily injury,” saying that the rule in that state is to view the 
matter from the standpoint of the one who causes the injury rather than of the 
one who, without fault, receives the injury. 

Our conclusion, however, is that such cases as Georgia Casualty Co. v. 
Alden Mills, 156 Miss. 853, 127 So. 555, 557, 73 A. L. R. 408, state the correct rule 
with respect to this provision in contracts of insurance. In that case, the court 
said: “The question, therefore, is whether a person who has _ been assaulted 
and injured by another, without any provocation on his part, has suffered an 
accidental injury. There is a diversity of opinion on this question among the 
courts, but the great weight of authority, and we think the better reasoned 


cases, holds that injuries sustained by a person while defending himself from 
an unprovoked assault are within the terms of a policy insuring him against 
injury accidentally inflicted—that an injury inflicted on one who did not volun- 
tarily enter into the affray in which he was injured is an accident. Fidelity Co. 
v. Jenneon. 72 Miss. 333, 17 So. 2, 3, 30 L. R. A. 206; Stephens v. Ry., etc., Ass’n, 
75 Miss. 84, 21 So. 710; Hutson v. Continental Casualty Co., 142 Miss. 388, 107 
So. 520; Holmes v. American, etc., Ins. Co., 142 Miss. 636, 107 So. 867; Prov- 
ident, etc., Co. v. McWilliams, 146 Miss. 298, 112 So. 483; Great Southern, etc., 
v. Campbell, 148 Miss. 173, 114 So. 262, 56 A. L. R. 681; 14 R. C. L. 1255.” And 
further in the same case it was stated: “Whether an injury is accidental, is to be 
determined from the standpoint of the person injured. If the injury comes to 
him through external force, not of his choice or provocation, then as to him the 
injury is accidental.” 

A_more recent case in Mississippi, Robinson v. United States Fidelity & Guar- 
anty Co., 159 Miss. 14, 131 So. 541, criticizes Briggs Hotel Co. v. Zurich G. A. 
& L. I. Co. Ltd. supra, and Commonwealth Casualty Co, v. Headers, supra, 
relied on by the appellant, stating, in effect, that those cases are not in accord 
with reason and authority. 

To the same effect is the case of Fox Wisconsin Corporation v. Century 
Indemnity Co., 219 Wis. 549, 263 N. W. 567. The holding in that case is succinctly 
stated in the syllabus in 263 N. W. as follows: “Injury to patron of theatre against 
whom an assault was committed by servant of theatre owner, for which theatre 
owner was held liable through doctrine of respondeat superior, was ‘accidentally 
sustained’ within policy indemnifying theatre owner against loss by reason of 
liability imposed by law upon theatre owner for damages because of bodily 
injuries ‘accidentally sustained’ by person other than employees.” 

The state of Nebraska has the same rule. In Thomas Kilpatrick & Co. v. 
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London Guarantee & Accident Co., 121 Neb, 354, 237 N. W. 162, 163, a former 
Nebraska case is quoted with approval (Railway Officials’ & Employees’ Acc. 
Ass’n v. Drummond, 56 Neb. 235, 76 N. W. 562), as follows: “An accident, within 
the meaning of contracts of insurance against accidents, includes any event which 
takes place without the foresight or expectation of the person acted upon or 
affected thereby.” 

This state has adopted what clearly appears to be are majority rule. Some of 
our cases so holding are: McGregor v. New World Life Insurance Co., 163 Wash. 
677, 1 P.(2d) 908; Buckley v. Massachusetts Bonding & Insurance Co., 113 Wash. 
13, 192 P. 924; Kibler v. Maryland Casualty Co., 74 Wash. 159, 132 P. 878. 

The trial judge followed this rule in deciding the case. 

Judgment affirmed. 

Millard, C. J., and Tolman, Steinert, and Geraghty, JJ., concur. 
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MISCELLANEOUS 


MORESH vy. O’REGAN, County Prosecutor, et al. 
Court of Chancery of New Jersey. Oct. 22, 1936. 
187 Atlantic Reporter 619. 
1. INSURANCE. 


“Insurance” is contract by which one party for compensation called “prem- 
iums” assumes particular risk of other party and promises to pay to him or his 
nominee certain or ascertainable sum of money on specified contingency; an 
agreement by which one party for consideration promises to make certain pay- 
ment of money on destruction or injury to something in which other party has 
interest. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

2. INSURANCE. : 

Agreement by glazier with customers in city to service glass store fronts 
and replace broken glass, for stated period and specified consideration held 
not “contract of insurance” or “accident policy” within Insurance Act so that 
person engaged in such business was entitled to injunction against prosecution 
of civil or criminal proceedings against him for violation of insurance act (Comp. 
St. Supp. 1930 § 99—88; 2 Comp. St. 1910, p. 2867, § 89). 

(For other cases, see Insurance, Dec. Dig. § 2.) 
3. INSURANCE. 

Provisions of Insurance Act imposing penalties for violations thereof held 
required to be strictly construed as “penal statute” (Comp. St. Supp. 1930, § 
99—88; 2 Comp. St. 1910, p. 2867, § 89). 

(For other cases, see Insurance, Dec. Dig. § 4.) 


Syllabus by the Court. 

1, Insurance is a contract by which one party for a consideration promises 
to make a certain payment of money upon the destruction or injury to some- 
thing in which the other party has an interest. 

2. The petitioner was indicted for violating the provisions of section 88 of the 
Insurance Act, as amended by P. L. 1928, p. 396 (Comp. St. Supp. 1930, § 99—88). 
He was engaged in the glazing business. He, for a sum of money, agreed with 
and obligated himself to his customers located in the city of Bayonne, N. J., 
for a certain period, “to service the glass store front in the premises of said 
customers, which service consisted of (1) repairing store front glass by tighten- 
ing bars or clamps to keep the glass in firm condition, and (2) to replace all 
store front glass broken in the said premises.” Held, the said agreement is not 
a contract of insurance, and that it is not a violation of the Insurance Act; and 
that the petitioner is entitled to an order restraining the prosecution of criminal 
proceedings. 

3. Equity under certain circumstances, may enjoin a public official from 
proceeding with a criminal action. 

4. The right of an individual to conduct an insurance business sustained. 

5. Equity under the provisions of the Declaratory Judgments Act (Comp. St. 
Supp. 1924, § 163—351 et seq.) has the authority to determine the questions of 
the validity and construction of the Insurance Act, and of the rights of the 
petitioner thereunder; held that the Insurance Act, in its present form (Comp. 
St. Supps. § 99—1 et seq.) in so far as it prohibits individuals from carrying on 
the insurance business, is unconstitutional. 

Suit by Irving Moresh against Daniel T. O’Regan, Prosecutor of the County 
of Hudson, and others. On order to show cause. 

Order and judgment for complainant. 

William Boorstein, of Jersey City (Julius Lichtenstein, of Hoboken, of 
counsel), for complainant. 

Daniel O’Regan, Prosecutor of the Pleas, of Jersey City, and Frank G. 
Schlosser, Asst. Prosecutor of the Pleas, of Hoboken, for defendant O’Regan, 
County Prosecutor. 

Louis J. Cohen, Asst. Atty. Gen., for Carl K. Withers, Commissioner of 
Banking and Insurance. 
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Key to the Topical Index 


Below will be found a synopsis of the main headings and sub-divisions of 
the Topical Index of The Insurance Law Journal. It will be observed that the 
main headings preceded by Roman Numerals follow a logical sequence begin- 
ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideration may be classified somewhere 
under the twenty main headings of the index. Having found the proper 
classification, proceed to the sub-title (preceded by a letter) under which there 
will be a still further sub-division under a section number. Our synopsis does 
not attempt to give the entire series of section numbers but only those which 
indicate the main sub-divisions. 

Once you have found your subject under its number, that number 
is all you need to bear in ied bn cals o seunels tenis tentelinn Vilanee 
of The Insurance Law Journal for cases on this subject. 

Consult this synopsis first, for a general idea of the main heading under 
which your question will logically fall. Then find the corresponding section of 
the Topical Index itself for specific cases. 


I. Control and Regulation in General. oh ad of pete be gined, 
e 3. r na wrongtuil acts 0 
. a to insure in general. —_— . . 


. WwW constitutes insurance. 94. Ratification. 
. rower = —- a = 95. Notice to agent. 
—— ~~ AGENCY FOR APPLICANT OB 
. Authority or license to do business. INSURED. 
. License fees and taxes. 96. Creation of agency. 
. Reports and statements. 100. Evidence as to agency. 
10. Supervision by public officers or 101. Scope and extent of agency. 
courts. 102. Duration and _ termination of 
12. Regulation of agents and brokers. agency. 
. 103. Authority and duties of agent as 
II. Insurance Companies. at? principal. 
. Agreements to procure insurance 
(A) STOCK. : 7 and liability thereunder. 
32. Incorporation, organization, and 5. Compensation of agent. 
existence. . Breach of contract by principal. 


33. Capital and stock. . Unauthorized and wrongful acts 
34. Stockholders. of agent. 


35. Officers. . Ratification. 

36. Franchises and powers. . Notice to agent. 
38. Profits, dividends and surplus. 

41. Insolvency. . Insurable Interest. 


MUTUAL, 114. Necessity in general. y 
52. Incorporation, organization, and 115, — interest in prop- 
ceieaieee ond tdoue 116. What constitutes interest in bu- 
fa) . si man life or health, 
56 Glicers. 118. Insurance without interest. 
. . 122, Assignment of policy to person 
without interest. : 
. Extinguishment of policy. 


. Franchise and powers. 
. Profits, dividends and surplus. 123 
. Insolvency. 


V. The Contract in General. 


III. Insurance Agents and Brokers. : : 
(A) AGENCY FOR INSURER. errr 


- The relation in general. 124. Nature of contract. 
. Appointment or employment of 125. What law governs. 
agent. 126. Subjects of insurance. 
. Scope and extent of agency. 129. Powers of agents in respect cf 
. Duration and termination of contracts in general. 


agency. \ ication ffer and accept- 
. Authority and duties of agent as —" ee 
to insurer. . Validity of oral contracts. 
. Accounting by agent. ; . Binding slips or memoranda. 
. Liabilities of agents and their . Papers accompanying policy. 
sureties. . Incorporation of constitution, by- 
. Compensation of agent. laws, or rules of insurer. 





Key To The Topical Index 


. Delivery and acceptance of policy. 

. yayiment of premium or dues. 

. Validity in Dye 

- Legality of object. 

. Partial invalidity. 

. Estoppel or waiver as to defects 
or objections. 

. Reformation. 

. Modification. 

. Renewal. 


CONSTRUCTION 
TION. 


146. Application of general 

construction. 

147. What law governs. ; 
151. Construing together policy 
accompanying papers. 

152. Construing statutes and charter, 
by-laws, or rules of insurer as 
part of policy. 
Parties to contract 
between them. 

158. Subjects of marine insurance. 

161. Property covered by insurance 

against fire or other cause of 
loss. ; 

169. Persons covered by life or acci- 

dent insurance. 

175. Commencement of risk. 

176. Term and duration of risk. 

179%. Loans on policies. 


AND OPERA- 


rules of 


and 


156. and relations 


Premiums, Dues and Assessments. 


180. Nature and grounds of obligation. 
. Right of insurer to premiums. 
. Persons liable for premiums. 
. Amount of premiums. 
. Rebates from premiums. 
. Reduction of premiums by pro- 
fits or dividends. 
. Payment of premiums. 
. Notes for premiums. 
. Actions for premiums. 
. Premium or deposit notes. 
. Assessments. 
. Refunding or recovery of pre 
miums or assessments paid. 
Assignment or Other Transfer of 
Policy. 
200. What law governs. 
201. Statutory restrictions on transfer. 
202. Right of insured. 
204. Right of beneficiary. 
. Consent of beneficiary. 
. Validity of oral assignment. 
. Form and requisites of assign- 
ment in writing. 
. Consideration for assignment. 
. Delivery and acceptance of as- 
signment. 
. Validity of assignment in general. 
. Transfer. 
. Fraud in procuring transfer. 
. Notice to insurer. 
. Rights and liabilities of assignee. 
. Partial assignment. 
225. Reassignment. 


Cancellation, Surrender, Aban- 

donment, or Rescission of 

Policy. 

226. Revocability of contract in gen- 
eral 


227. 
228. 
229. 
230. 


Statutory provisions. 

Right of insurer to cancel. 

Notice to cancel. s 

Repayment of unearned premium 
on cancellation. 

231. Delivery of policy for cancellation. 


232. Acts constituting cancellation. 
233. Validity of cancellation. 

234. Ratification of invalid cancellation. 
235. Evidence of cancellation. 

236. Operation and effect of cancella- 
237. 


tion. 

Remedies for wrongful cancella- 
238. 
239. 


tion. 

Right of insured to surrender in 
general, 

Right to surrender 
dent policies. 

240. Acts constituting surrender and 
acceptance. 

244. Repayment and recovery of pre- 
miums or paid-up value on sur- 
render. 

245. Abandonment. 

246. Rescission. 


life or acci- 


IX. Avoidance of Policy for Misrep- 


(A) 


resentation, Fraud, or Breach 
of Warranty or Condition. 


GROUNDS IN GENERAL. 


. Statutory provisions. 

. What law governs. 

. Representations. 

Concealment. 

. Fraud or false swearing 
taining insurance. 

. Warranties. 

. Conditions precedent. 


MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


272. 


in ob- 


Subjects of marine insurance in 
general. 

. Description of building 
eral. 

. Description 
goods. 

. Title or interest of insured. 

. Incumbrances. 

. Solvency of debtors. 

. Fidelity of employes and others. 

. Other insurance. 


MATTERS RELATING TO PEB- 
SON INSURED. 


. Description in general. 


in gen- 


and condition of 


. Age. 

- Health and physical condition. 

. Medical attendance. 

. Family history. 

. Marriage. 

. Residence. 

. Occupation. 

. Habits. 

. Interest of assured or beneficiary. 
. Previous application for insur- 


ance. 
. Other existing insurance. 


X. Forfeiture of Policy for Breach of 


(A) 


Promissory Warranty, Cove- 
nant, or Condition t. 
GROUNDS IN GENERAL. 
302. Statutory provisions. 
306. Conditions subsequent. 
310. Notice and proceedings to give 
effect to forfeiture. 
311. Parties affected by forfeiture of 
policy. 
MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


311%. Statutory provisions. 
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. Subjects of marine insurance in 
eneral. 

. Buildings in general. 

. Goods insured in general. 

. Change of title or interest. 

. Change of possession. 

. Incumbrances. 

. Solvency of debtors. 

. Fidelity of employes and others, 

. Special causes increasing risk. 

. Precautions against loss. 

. Keeping ks, papers, 
336. Additional insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


337. Change of residence. 

338. Travel. s 

339. Change of occupation. | 
340. Military or naval service. 
341. Change in habits. 

342. Additional insurance. 


and safe. 


ASSIGNMENT OF POLICY. 


NONPAYMENT OF PREMIUMS 
OR ASSESSMENTS. 


349. Default as ground of forfeiture 
in general. 

Statutory provisions. 

What law governs. 

Notice of time for 

Extension of time 

Rights of insured 


350, 
351, 
352. 
356. 
363. 


ayment. 
or payment. 
after default. 


Estoppel, Waiver, or Agreements 
Affecting Right to Avoid or 
Forfeit Policy. 


. Application of doctrines of estop- 
el and waiver. 

. What conditions may be waived. 

. Liability of insurer to estoppel 
by acts, conduct or statements 
of officers or agents. 

. Powers of officers 
respecting waiver. 

77. Knowledge or notice 
general. 

. Knowledge of or notice to officers 
or agents. 

. Insertion of false answers 
application by agent or 
his direction. 

. Fraudulent or 
agent. 

. Form and 
waiver. 

. Implied waiver in general. 

. Issuance and delivery of 
without objection. 

. Failure to assert forfeiture or to 
cancel or rescind policy. 

. Admission of liability on policy. 
. Demand, acceptance, or retention 
of premiums or assessments. 

. Consent to assignment of policy. 

. Promise to pay loss. 

. Failure to state ground of objec- 
tion relied on. 

. Requiring, accepting, or retaining 
proofs of loss. 

. Participating in of 
loss. 

. Election to restore or repair. 

. Payment of loss. 

. Provisions of policy against for- 
feiture, 

. Status of nonforfeitable or paid-up 
policy. 


or agents 


of facts in 


in 
under 


collusive acts of 


requisites of express 


policy 


adjustment 


XII. 
(A) 


(E) 
6 


Risks and Causes of Loss. 


MARINE INSURANCE. 
402. Marine risks in general. 
403. Perils of the sea. 
404. Perils of rivers, 
land waters. 
405. Enemies and pirates. 
407. Thieves. 
408. Jettisons. 
409. Arrests, 
tions. 
Barratry. 
Collision and 
Stranding. 
Proximate cause of loss. 
Unseaworthiness of vessel. 
Negligence of owners, master or 


lakes and in- 


restraints, and _  deten- 


410. 
411. 
412. 
413. 
415. 
416. 


liability therefor. 


crew. 
417. Wrongful acts of owner, master 


or crew. 


INSURANCE OF PROPERTY 
AND TITLES. 

418. Limitations of risk as to place. 

421. Fire. 

422. Explosion. 

423. Lightning, wind, 
other storms. 

Accident. 

Theft. 

Injury to or death of animals. 

Proximate cause of loss. 

428. Negligence of insured. 

429. Wrongful acts of insured. 


GUARANTY AND INDEMNITY 
INSURANCE. 

430. Default or other misconduct 
officer or employe. 

Breach of contract guaranteed. 

Nonpayment of debt insured. 

Liability incurred. 

436. Negligence of insured. 

437. Wrongful acts of insured. 


LIFE INSURANCE. 

438. Cause of death in general. 

439. Death beyond prescribed 
of residence or travel. 

440. Time of death. 

441. Death while engaged 
authorized occupation. 
Death caused by intemperance. 
Death in violation of law. 

Suicide. 
Proximate cause of death. 
Death caused by beneficiary. 


tornadoes, and 
424, 
425. 
426. 
427. 


of 


431. 
432. 
434. 


limits 


in un 


442, 
443, 
444, 
447. 
448, 


ACCIDENT AND HEALTH IN- 
SURANCE. 
449. What constitutes accident in 
eral. 
Diligence required of 
. Risks and exceptions. 
. Bodily infirmities or disease. 
. External, violent and accidental 
means of injury. 
. External and visible signs of in- 
jury. 
Poison or contact 
substances. 
58. Inhaling gas. 
. Intoxication. 
. Voluntary or unnecessary 
ure to danger. 
. Violation of the law. 
. Fighting or provoking 
. Intentional injuries. 
5. Suicide or self-inflicted 


gen- 


insured. 


pahh 
nnn 
ia 


with 


poisonous 


expos 


assault 


injuries 





466. 


467. 
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Proximate cause of injury or 
death. 

Limitations as to time of death 
or disability caused by accident. 


Extent of Loss and Liability of 


Insurer. 
MARINE INSURANCE’ 


468. 
469, 
470. 
471. 
477. 
478. 


479. 
480. 
481. 


482. 

483. 
. Wages of crew. 
. Expenditures. 


Actual total loss. 

Constructive total loss. 

Abandonment. 

Partial loss in general. 

General average contribution. 

Exception of particular average 
or partial loss. 

Effect of other insurance. 

Amount of interest of insured. 

Duties of owners, master, or 
crew after loss. 

Salvage. 

Repairs. 


90. Damages incurred or paid. 


492. 


Advances and interest, exchange 
and commissions thereon. 
Deductions and offsets. 


INSURANCE OF PROPERTY 
AND TITLES. 


493. 
494. 
495. 
498. 
502. 
503. 
504. 
505. 
506. 
507. 
508. 


Total loss. 

Partial loss in general. 
Limitation of liability. 

Value of property destroyed. 
Amount of damage to property. 
Amount of interest of insured. 
Effect of other insurance. 
Duties of insured after loss. 
Expenditures. 

Loss of rent and profits. 
Deductions and offsets. 


GUARANTY AND INDEMNITY 
INSURANCE, 


509. 


511. 
512. 
513. 
514. 


Loss by breach of contract guar- 
anteed. 

Loss of debt insured. 

Liabilities incurred. 

Expenditures. 

Damages incurred or paid. 


LIFE INSURANCE. 


515. 


Amount payable on death. 

Amount payable on disability be- 
fore death. 

Limitation of liability. 

Participation in dividends or pro- 
fits. 

Deductions and offsets. 


ACCIDENT AND HEALTH IN- 
SURANCE. 


524. 


525. 


Total disability. 
Confinement to house or bed. 
Partial disability in general. 


. Particular injuries specified in 


policy. 

Immediate, continuous or  per- 
manent disability. 

Death from accident. 

Limitation of liability. 


. Classification of risk. 


Deductions and offsets. 


Notice and Proof of Loss. 


533. 


534. 
535 


Effect of requirements of policy 
in general, 

Statutory provisions. 

Necessity of notice. 


. Necessity of statement or proof 
of loss. 
. Persons who may give notice or 
make proof. 
. Persons to whom notice or proof 
may be given or made. 
. Time for notice and proof. 
Protests and surveys on marine 
losses. 
. Statements or proofs of loss of 
or damage to property. 
. Proofs of death or injury to 
insured. 
544. Production of documentary cvi- 
dence. 
553. Fraud or false swearing. 
554. Estoppel or waiver. 


XV. Adjustment of Loss. 


563. Effect of provisions of policy in 
general. 
564. Appointment of adjusters. 
565. Powers and proceedings of adjus- 
ters. 
. Effect of adjustment. 
. Appraisal or arbitration. 
7. Unauthorized and wrongful . acts 
of adjusters. 
. Refusal to adjust or arbitrate 
loss. 
. Settlement between parties. 


Right to Proceeds. 


580. Policy payable to owner of prop- 
erty or interest insured. 

581. Policy payable to or for benefit 
of mortgagee of property in- 
sured. 

582. Policy for benefit of parties inter- 
ested in property insured. 

583. Life or accident policy. 

591%. Indemnity insurance. 

592. Policy ssouree with money 
wrongtu obtained or stolen. 

593. Assignee of policy before loss. 

594. Assignment of claim for loss. 


Payment or Discharge, Contri- 
bution, and Subrogation. 


595. Election to rebuild or replace 
property. 

596. Place of payment. 

597. Time of payment. 

598. Interest on amount of loss. 

599. Mode and sufficiency of payment. 

601. Recovery of payment. 

602. Damages for refusal of payment. 

603. Release or discharge from liabil- 
ity. 

604. Contribution between insurers. 

605. Subrogation of insurer. 


Actions on Policies. 


608. Nature and form of remedy. 

609. Remedy on Lloyds policies. 

610. Statutory provisions. 

611. Grounds of action. 

612. Conditions precedent in general. 

614. Defenses. 

616%. Conclusiveness of adjudication 
in action against insured. 

617. Jurisdiction. 

618. Venue. 

619. Special statutory limitations. 

620. Limitations by provisions of pol 
icy. 

624. Parties. 

625. Process. 
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. Declaration, complaint, or pcti- 680. Premiums. 
tion. i 681. Cancellation or surrender, 
. Plea, answer, or affidavit of 682. Avoidance or forfeiture of con- 
defense. tract. 
. Demurrer. 683. Risks and causes of loss. 
Bill of particulars. 684. Extent and liability of reinsurer. 
. Presumptions and burden of 685. Notice and proof of loss to rein- 
roof. surer. 
, Admissibility of evidene. . 686. Actions on contracts of reinsur- 
Weight and sufficiency of evi- ance. 
dence. 
Amount of recovery. XX. Mutual Benefit Insurance. 
- Conduct of trial. 
. Questions for jury. (A) CORPORATIONS AND AS880- 
. Instructions. ; CIATIONS. 
a (B) THE CONTRACT IN GENERAL. 
; Appeal and error. (C) DUES AND ASSESSMENTS. 
. Costs and attorney’s fees. (D) FORFEITURE OR SUSPEN- 
SION. 


Reinsurance. BENEFICIARIES AND BENE- 


676. Power and right to reinsure risk. FITS. 
677. The contract in general. ACTIONS FOR BENEFITS. 





TOPICAL INDEX 


I Control and Regulation in General. 
§ 


2. WHAT CONSTITUTES INSURANCE. 

2—‘Insurance” is contract by which one party for compensation called “premiums” assumes 
particular risk of other party and promises to pay to him or his nominee certain or 
ascertainable sum of money on specified contingency; an agreement by which one party 
for consideration promises to make certain payment of money on destruction or injury 
to something in which other party has interest. Agreement by glazier with customers 
in city to service glass store fronts and replace broken glass for stated period and specified 
consideration held not “contract of insurance” or “accident policy” within Insurance 
Act so that person engaged in such business was entitled to injunction prosecution of 
civil proceedings against him for violation of insurance act. Moresh v. Regan, County 


y 


Prosecutor, et al. (N. J. 
§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 
4—Provisions of Insurance Act imposing penalties for violations thereof held required to 
be one's — as “penal statute.” Moresh v. O’Regan, County Prosecutor, et 
al. BE vy caus xa ad ae Chose cetnaes Tawa caareen se 
II. Insurance Companies. 
(B) MUTUAL COMPANIES. 


§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

52—Refusal to approve amendment to articles of incorporation of mutual assessment associa- 
tion authorizing association to write life policies held illegal where approval was refused 
in reliance on unconstitutional statute. pproval of articles of incorporation of mutual 
assessment association must come from Commissioner of Insurance and Attorney General 
and not from the court. National Benefit Acc. Ass’n v. Murphy, Commissioner of Insur- 
ance, et al. (Iowa) ; saa res ; : e a 


Ill. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 76. EVIDENCE AS TO AGENCY. ’ ie _ 

76—Company having authority to write, countersign, cancel, and rewrite policies of liability 
insurance for insurer held, under evidence, an “insurance agent,’ and to have acted as 
alter ego of insurer in negotiating particular policy. Miller et al. v. United Pacific 
Casualty Ins. Co. (Wash.) te Nila a Rance eral aie ilies opanaetaia's co atcal ant aa 

§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

§ 89. ASSISTANTS AND CLERKS OF AGENTS. ; 7 

89—Acts of individual intrusted by insurer’s agent with business of procuring insurance, 
countersigning policies and contacting insurer’s branch office were acts of agent, and, 
in turn, acts a tome. Miller et al. v. United Pacific Casualty Ins. Co. (Wash.) 


[V. Insurable Interest. 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 


(2). Persons having insurable interest in general. ; 
115(2)—-Father of minor owner of automobile who was principal owner of company in con- 
nection with business of which minor used automobile and who had signed conditional 
bill of sale for automobile and company of which father was principal owner held to 

have insurable interest in minor’s automobile. Hinton v. Carmody et al. (Wash.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 136. DELIVERY AND ACCEPTANCE OF POLICY. ve 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Sound health clause in life policy ordinarily operates as “condition precedent’”’ upon 
which contract is dependent. Where medical examination was made of applicant, sound 
health clause in life policy did not apply to diseases cgemense may have had at time of 
examination, but was restricted to diseases contracted between examination and issuance 
of policy, and hence policies could not be avoided on ground applicant was not in sound 
health when policies were issued, in absence of evidence of change between time of exam 
ination and issuance. Prudential Ins. Co. of America v. Kudoba et al. (Pa.) : - 
$ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—-Where applicant requested agent to cancel automobile liability policy on coupe and 
write similar policy on sedan owned by different party, but agent over objection of appli- 
cant illegally attempted to transfer insurance to sedan by indorsement on original icy, 
owner of sedan held entitled to reformation of policy in suit thereon. Miller et al. v. 
United Pacific Casualty Ins. Co. (Wash.) eG aie oe . 


(7), Necessity of reformation. ¥ 
143(7)—Showing sufficient to sustain reformation held unnecessary to justify recovery on 
automobile liability policy containing, in addition to all covenants requested, provisions 


not agreed upon in course of oral application for policv of full coverage, since insure 
waived unauthorized provisions. Ames v. Employers Casualty Co. (Cal.) j 


(B) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
1). In general, : pao 
146(1)—In determining liability of insurer on policy insuring motorists against injuries and 
death sustained while riding in automobile covered by automobile liability policy, policy 
must read as a whole. Hauser v. Michigan Mut. Liability Co. (Mich.) . 


(3). Liberal or strict construction. : P 
146(3)—Any ambiguity in policy is to be interpreted most strongly against insurer, where 
uncertainty is not removed by other rules of interpretation. Sampson v. Century Indem- 


9 


nity Co. (Cal.) 


137 


171 
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146(3)—Ambiguous epnece in life ony, will be construed in favor of insured. Mills et al. 
v. Metropolitan Life Ins. Co. Cc.) 
146(3)—Ambiguity in life policy i : insurer will be resolved against insurer ‘especially 
where various judicial constructions have cae Sees am on  ignsuage, om = before anes 
was written. John Hancock Mut. Life Ins. Op gl TFT 
& 151. CONSTRUING TOGETHER POLICY ‘AND? *eCOM PANYING PAPERS. 
(1). In general. 


151(1)—In action for total and permanent disability benefits under supplementary contract 


attached to life policy, application, policy and supplementary contract were to be construed 
together to determine rights of parties. Provision of life policy that application contain- 
ing statements about insured’s occupation should form part of and basis of contract held 
to require that supplementary contract for total and permanent disability benefits 
attached to poliey be — in light of such statements. Adamaitis v. anearapell- 
Lif I as: = oF Fe eee are 
§ 152 CONSTRUING ‘STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 


(3), Statutes and ordinances, 


152(3)—In case of conflict between provision of life policy and statute, provision most favor- 


able to insured or those claiming under him will govern. John Hancock Mut. Life 
Ins. Co. v. Snyder. (Ohio) 

$§ 175. COMMENCEMENT OF RISK. 

175—Insurer of motor carrier against accidental loss by fire held not liable for destruction of 
goods shipped prior to effective date of policy to shipper as consignee and destroyed on 
return trip from point of consignment after refusal by shipper because of damage during 
carriage and request for return to shipping point subsequent to effective date of policy, 


eee, redelivery arrangement was continuation of original shipment. Roadway Express, 
Inc. v. Fidelity & Guaranty Fire Corp. (Ohio) 


VI. Secatine Dues and Assessments. 

VII. Assignment or Other Transfer of Policy. 
203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 

203—Where life policy reserves right of insured to change beneficiary, insured may during 
his lifetime, extinguish beneficiary’s expectancy by a another or by assigning 
policy, Goodale v. Wilson et al. (Me.) 


203—Where life policy was made payable to insured’s estate, insured’s son to whom insured 
assigned policy without consideration held entitled to proceeds thereof as against claim 
of estate, since under such policy all rights normally held by beneficiary belonged to 
insured and could be assigned. Chartrand v. Chartrand et al. (Mass.) 

§ ro RIGHTS AND LIABILITIES OF ASSIGNEE. 

— TRANSFER AS COLLATERAL SECURITY. 

322 “Where life policy contained general clause that insurer would, upon surrender of 
policy, pay cash surrender value of policy, assignee of policy under an assignment by 
insured and sole beneficiary, “as interest may appear,” for security for debt owed by 
insured, held entitled, upon insured’s default in payment of debt, to cash surrender value 
of policy sufficient to pay debt, where insured could have borrowed on_ policy more than 
enough to pay the debt. Wilson v. Prudential Ins. Co. of America. (Pa.) 

222—-Where insured under life policy may assign policy and change beneficiary, assignee of 
policy as security for a debt has prior right to so much of proceeds as may be required 
to discharge debt. Expectancy of beneficiaries named in life policy giving insured right 
to change beneficiary to relatives or dependents held no bar to right of insured to sub- 
sequently assign policy to secure indebtedness, since such beneficiaries had no vested 
interest in policy. Provision of life policy that insured could not make himself or his 
estate beneficiary of policy held not to preclude him from assigning policy as security 


for a debt. Massachusetts Mut. Life Ins. Co. v. Bank of California, N. A., et al. 
(Wash.) 


VIII. Cancellation, Surrender, Abandonment, or Ressiesion of Policy. 
§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 
237—In action for alleged fraudulent cancellation of life, health, and accident policy, refusal 
to grant nonsuit as to punitive damages on ground of total failure of evidence tending to 
support alleged fraud held not error, where insured was old, ignorant, and trusted 
insurer’s agent, who misinformed insured as to physical disability mecessary to entitle 
insured to benefits. Evidence in action on life, health, and accident policy relating to 
alleged injury sustained by insured about four vears before trial held admissible on issue 
- of actual damages sustained because of wrongful cancellation of policy, where insured 
connected injury with her physical condition at time of cancellation of contract, and 
also at time of trial of case, by showing that injuries affected her physical condition at 
time of cancellation of contract. Where insurer wrongfully revokes its policy and refuses 
to be bound thereby, insured may elect whether to enforce contract or to treat it as 
rescinded. Complaint in action on life. health, and accident policy. for actual and punitive 
damages for alleged fraudulent breach thereof on ground that insurer canceled policy 
and refused to accept further premiums thereon while policy was in full force and effect 
held to state cause of action based on actionable breach of contractual obligation. Refusal 
to grant motion for nonsuit in action on life. health, and accident policy for actu2] and 
punitive damage for alleged wrongful cancellation thereof held not error. where conflicting 
testimony was susceptible of inference that tender of premiums was made and refused by 
insurer durine grace period, especially where motion was not based on ground that there 
was 2 total failure of evidence of cancellation by insurer. In action for alleged fraudulent 
cancellation of life. health, and accident policy, charge relating to customary practices held 


10 


“ 


166 


51 


88 


‘a 
249- 


29) 


29 
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not erroneous as inapplicable, where charge was pertinent to issue whether tender of 
premiums was made while policy was in force. Charge that insurer’s failure to furnish 
insured with application blank for benefits under life, health, and accident policy would be 
fraudulent breach of contract which would entitle insured to recover both actual and 
punitive damages held not erroneous as misleading. Charging at request of insured in 


life, health, or accident policy with respect to mortuary table as related to life expectancy 
of individual or ordinary human average held not error as against contention tables did 


not apply to persons under disability, since such table is not conclusive, but is to be con- 
sidered as to evidence of health and habits of insured. In action for alleged fraudulent 
cancellation of life, health, and accident policy, evidence held to sustain verdict for 
insured for actual and punitive damages. In action for alleged fraudulent cancellation 
of life, health, and accident policy, reducing verdict for $1,600 for actual damages by 
$100, held justified under evidence. Alexander v. Durham Life Ims. Co. (S. C.) .... 

§ 249. ACTIONS FOR RESCISSION. : : 

249—Evidence held to support decree annulling life policies, requiring beneficiary to surrender 


them to insurer and insurer to pay beneficiary balance of premiums paid on policies on 


ground of intentional false representations as to material matters by insured in application 
for policies. Home Life Ins. Co. v. Heins. (N. J.) 


Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
GROUNDS IN GENERAL. 
REPRESENTATIONS. | ae 
— EFFECT OF MISREPRESENTATION, 
(2). Knowledge and interest of applicant. 
256(2)—In action at law on life policy, misrepresentation in material matter in application 
must neve been made intentionally to void policy. Weintrob v. New York Life Ins. 
Co. co..: Bp ; Gira axe 34s 
263. WARRANTIES. 
265. - DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
-In insurance application “‘representations’” must be honest belief of insured and need 
only be substantially true, while ‘‘warranties’’ must be strictly true irrespective of honesty 
of statement. Parties to insurance contract may agree that statements will be treated as 


representations, Golightly et al. v. New York Life Ins, Co. (U. S.) 


(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 

291(1)—-Representations in insured’s application for life policy that his health was not 
impaired, that he had never suffered from certain enumerated diseases, and that he had 
never had accident or injury, held material representations, falsity of which was ground 
for cancellation of policy. Reserve Loan Life Ins, Co. v. McCoy. (U. S.) 

291(1)—False representations by insured in life policy application as to health and ( 
by physician and hospitalization within five years preceding application held material to 
risk so that policy, issued by insurer in reliance upon such statements, was void. Sam- 
son v. Metropolitan Life Ins. Co. (N. Y.) ey j ; 

291(1)—False representation in application for health and accident policy relating to pre- 
vious condition of insured’s health held to preclude recovery by insured for accident in 
which he was scalded, as against contention that there must be casual connection between 
false representation and loss. Mutual Ben. Health & Accident Ass’n v. Alley. (Va.) 

§ 292. MEDICAL ATTENDANCE. : 

292—Applicant for life policy is not required to disclose consultation with physician for slight 
or temporary ailments. Evidence that insured, under life policy providing that state- 
ments made by insured should be deemed representations rather than warranties, had 
been treated by physician for boil and had suffered slight attacks of rheumatism and 
influenza within year preceding application for policy held insufficient to avoid policy 
on ground of fraudulent misrepresentations in application that insured had not consulted 
physician, or had rheumatism or trouble with respiratory organs. Golightly et al. v. 
New York Life Ins. Co. (U. S.) . 
Insured was under no duty in application for life insurance, when asked to state whether 
he had been treated or consulted physician for his disorder, to recall ordinary visits for 
eure as to minor ills. Goldstein v. Equitable Life Assur. Soc. of the United States. 
(N. Y.) dite ok oi 4 aueaes 
False representations by insured in life policy application as to health and attendance 
by physician and hospitalization within five years preceding application held material 
to risk so that policy, issued by insurer in reliance upon such statement was void. 
Samson vy. Metropolitan Life Ins. Co. (N. Y. 
Where insured stated to agent procuring renewal of health and accident policy that he 
had not received medical treatment within five years and that his situation had not 
changed since lapse of old policy. false statement in application that insured had never 
received any disability benefits and fact that he had received medical treatment within 
five years avoided policy, although answers in application were never read to insured. 
Mutual Ren. Health & Accident Ass’n v. Alley. (Va.) 

§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. 

299—Where insured stated to agent procurine renewal of health and accident policy that 
he had not received medical treatment within five years and that his situation had not 
changed since lapse of old policy, false statement in application that insured had never 
received any disahilitv benefits and fact that he had received medical treatment within 
five vears avoided policv, although answers in application were never read to insured. 


Mutual Ben. Health & Accident Ass’n v. Alley. (Va.) 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 


or Condition Subsequent. 
(B) MATTERS RELATING TO PROPERTY OR INTERBPST INSURED. 


§ 319. — IN USE OF BUILDING. 
. In general. 
319(1)—Hol ing of one club meeting on insured premises without knowledge of mortgagor, 
execution of lease of part of premises for tailor shop which had not commenced opera- 
tions, and keeping of gasoline on premises without knowledge of mortgagor, all in violation 
of fire policy, held not to avoid policy as between mortgagor and insurer which had paid 
insurance to mortgagee and taken assignment of mortgage in nature of a subrogation. 
De Corso v. Concordia Fire Ins. Co. of Milwaukee. (N. J.) ; 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 

923 1) —Atthow h comtracts of fire insurance generally contemplate occupancy of insured 
remises, may also contemplate nonoccupancy and aerete of vacancy. Rivetta vy. 
ankers & Shippers Ins. Co. of New York et al. (N ; 

(4). Temporary absence of occupant. 
323(4)—Where fire policies provided that poesnions might remain vacant for period not 
exceeding six consecutive months, fact that premises were vacant at time of fire held 
not to relieve insurers of liability on such policies ae vacancy had been for less than 
six months. Rivetta v. Bankers & pein ers Ins. Co. of New York et al. (N. J.)... 
$ 326. aT Gn OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. 

326(3)—Holding of -, club meeting on insured premises without knowledge of mortgagor, 
execution of lease of part of premises for tailor shop which had not commenced operations, 
and keeping of gasoline on premises without knowledge of mortgagor, all in violation of 
fire policy, held not to avoid policy ag between mortgagor and insurer which had aos 
insurance to mortgagee and taken assignment of —s 
De Corso v. Concordia Fire Ins. Co. of Milwaukee. 

§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 

(3).. Keeping books of accounts. 

335(3)—Provision in ow policy requiring insured to keep books and accounts so that 
loss can be accurately determined requires insured to keep such records as will enable 
Saeneer to determine its loss therefrom unaided by oral testimony except as to manner or 
stem of oo such records. Cox et al. v. Bina Casualty & Surety ce * ees, 
een. ( 


(E) NONPAYMENT ‘OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 

349(1)—Under policy covering motorist’s injuries sustained while riding in automobile covered 
by liability policy which was not to be effective until payment of first premium, but which 
contained provision in accordance with statute that subsequent acceptance of premium by 
insurer would reinstate policy, but only to cover loss thereafter sustained, policy held 
not effective where first premium was never paid, notwithstanding policy was delivered 
and after the —— a payment was accepted by insurer’s agent. Hauser v. Michigan 
Mut. om BO (Mich.) . 

onoer’ ment of note given for premium. 


(3) 
349(3)—Under life policy providin “ for payment of unpaid premium out of loan value if all 


premiums had duly paid, where insured procured loan, which was never paid, 
up to limit of loan value at beginning of fifth policy year from which premium for such 
year was paid, policy lapsed pursuant to terms of premium note, executed for sixth year’s 
premium, upon insured’s failure to pa ae note on its due uee policy then had 

no available loan value. Texas Life Co. v. Mueller et al. x.) 
i = as IN GENE OF PAYMENT "OR TENDER TO PREVENT FORFEITURE. 

Application of dividends or credits to prevent forfeiture. 

360 (3) —Unapplie ividends in insurer’s possession, which are presently due insured and are 
ufficient in amount to pay stipulated premium in full, should be applied by insurer, or 
by law if insurer fails to act, in extinguishment of such qromsun so as to avoid lapse 
of life policy, unless insured has directed otherwise nsured’s direction to apply 
dividends to i. poate due on life policy, which did not provide for partial payment of 
premiums, not prevent lapse of policy, where dividend was not equal to premium and 
u's) tid” not tender balance of premium in cash. Lamar et al. v. dites Life Ins. & 


XI. Estoppel, Waiver or . Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—While forfeitures provided for in policy may be waived, contract is never created by 
waiver, and coverage of policy as defined by its terms must prevail unless denial of 
broader or different coverage is precluded estoppel. Blanke-Baer Extract & Pre- 
serving Co. v. Ocean Accident & Guarantee Corp. (Mo.)... ; 

$ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 

§ 375. —— IN GENERAL. 

(2). Nature of agency. 

375(2)—In action on accident policy containing clause that no agent should have authority 
to change or waive provisions of policy, any waiver of provision or condition requiring 
insured to be temperate in use of intoxicants held binding on insurer where made by 
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officer of insurer’s general agent. A general agent vested with full authority to consum- 
mate a contract of insurance has power to waive conditions and forfeitures, although 
policy contains express limitation of authority of agent to bind insurer by waiver of 
Soamition’. _ are set out in policy. Mayfield v. Fidelity & Casualty: = of New 
or: Cal 

§ 376. —— EFFECT OF PROVISIONS OF POLICY. 

(1). In general. 

376(1)—Life policy provision that only certain of insurer’s officers could extend time for 
payment of premium, or alter or waive conditions contained in policy, held valid and 
inding. Lamar et al. v. Atna Life Ins. Co. (U. S.) 

376(1)—Failure of insured to pay renewal premium on due date lapsed accident policy as 
provided therein, notwithstanding soliciting agent’s agreement with insured that the policy 
should not lapse without notice in advance to insured, in view of policy provision expressly 
withholding authority from soliciting agent to waive any of provisions of policy. 
Gannaway v. Standard Acc. Ins. Co. of Detroit, Mich. (U. S.) 

(3).. Knowledge or notice of limitation. 

376(3)—Provision in accident policy that change in contract could be effected only with 
approval of executive officer of insurer is valid and binding, and is presumed & to be known 
to insured. Gannaway v. Standard Acc. Ins. Co. of Detroit, Mich. Ss. ; = tetbcive 

§ 378. any ee ad OR NOTICE TO. ‘OFFICERS OR AGENTS. 

- In general. 

378(1)—Where applicant requested agent to cancel automobile liability on certain coupe, 
and to write similar policy on sedan belonging to different person, and agent represented 
that such coverage could be obtained by indorsement on old policy, agent’s knowledge as 
to ownership of sedan became knowledge of insurer, precluding insurer from escapin 
liability on such indorsed policy on which name of person designated as owner ha 
not been changed. Miller et al. v. United Pacific Casualty Ins. Co. (Wash.) . 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(4). Life and accident insurance, 
379(4)—Fact that examining physician, who was insured’s family physician, was also insurer’s 
agent, did not estop insurer from canceling life policy because of false representations of 
insured’s health made with knowledge of physician, on theory physician’s knowledge was 
imputed to insurer, since circumstances — indicated physician would not reveal actual 
facts to insurer. Fact that insurer before accepting insured’s application for life policy 


acquired knowledge that insured in some respects was probably not good insurance risk, 
and imposed higher rate because of such fact, did not prevent cancellation of policy 
because of fraudulent representation as to insured’s health, where insurer did not have 
full information as to — and extent of insured’s disability. Reserve Loan Life Ins. 


Co. v. McCoy. (U. 

379(4)—Where insured stated to agent writing renewal of health and accident policy that 
there had been no changes in his health, address, or the like, insured was bound by answer 
written by agent in application which was identical with answer to same interrogatory in 
old policy. Mutual Ben. Health & Accident Ass’n v. Alley. (Va.) 


(5). Good faith of insured. 
379(5)—Where applicant requested agent to cancel automobile liability policy on coupe and 
write similar policy on sedan owned by different person, but agent had transferred 
original policy from coupe to sedan without changing name of owner, warranty of uncon- 
ditional ownership contained therein held not to invalidate policy, since there had been 
ue, imsent by apeicent to deceive it. Miller et al. v. United Pacific Casualty Ins. Co. 
ash eee reat ates ‘ 


§ 388. IMPLIED WAIVER IN GENER AL. 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—Essence of waiver of lapse of life policy for nonpayment of premium is a course of 
conduct on the part of insurer which reasonably leads insured to believe that lapse 
will not be exacted. Lamar et al. v. AZtna Life Ins. Co. (U. S.) 


(5). Guaranty and indemnity insurance. 
388(5)—-Automobile liability insurer held not estopped to deny liability in suit by person who 
obtained judgment against automobile operator, on ground that automobile was not 
operated with owner’s consent, because insurer assumed defense of original action against 
automobile operator. Novo v. Employers’ Liability Assur. Corp., Ltd. (Mass.) 


§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(9). Life and accident insurance. 
389(9)—-Alleged fraudulent misrepresentations of insured in obtaining policies were no 
defense to action under policies for disability, where insurer did not relv upon state- 
ments of insured and made thorough medical examination. Goldstein v. Equitable Life 
Assur. Soc. of the United States. (N. Y.) eres 


389(9)—Ordinary rule that contract conditioned upon existence al certain fact is unenforce- 
able if condition is unfulfilled. even though covenantee mav have knowledge when 
makine contract that fact is otherwise and condition cannot be complied with, is not 
applicable to life policies containing sound health clause, where insurer has medical 
examination of applicant for insurance made. Prudential Ine. Co. of America v. 
Kudoba et al. (Pa.) 


389(9)—Accident policy provision limiting insurance coverage to persons of certain age of 
which limitation insured was ignorant held waived bv insurer issuine policy without 
application or inquiry as to age of insured to whom policy was issued by railroad tick-+ 
agent at time insured purchased railroad ticket a few moments before catching train. 
Travelers’ Ins. Co. v. Barker. (Tex.) ales 
13 











The Insurance Law Journal, Vol. 88 





§ 392. SEMAED, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 


(1). In general. 

392(1)—Insurer did not waive provision for forfeiture of life policy on failure to pay 
premium in full when due by general agent’s letter to insured which stated that home 
office had been requested to apply dividend of amount less than premium due, on such 
premium, and which directed insured to sign and return inclosed form authorizing such 
application with check to complete payment of premium. Provision for lapse of policy 
on nonpayment of premium is for benefit of insurer and may be waived. Lamar et al. 
i ng es alias ORS ad hah ane Pap s'0.4 vib» c's 00d nd %4.4o we 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Where action on life policy was commenced before expiration of period within which 
validity of policy might be contested and was discontinued by stipulation which provided 
that answer should be considered as contest of policy in any future action, insurer held 
entitled to contest policy in suit filed after period allowed to contest policy had expired, 
regardless of form of stipulation. Samson v. Metropolitan Life Ins. Co. (N. Y.).... 

400—Purpose of an incontestable clause in life policy is to set matters of defense, except 
nonpayment of premiums, at rest after specified time mentioned in policy. Where dis- 
ability contracts attached to life policy had become incontestable at time of insured’s 
alleged total permanent disability, insurer held not precluded from showing that insured’s 
alleged total and permanent disability was not result of bodily injury or disease 
occurring, or originating, after issuance of policies, as required for recovery under dis- 
ability contracts. Insurer may contend for limitation of coverage clause in life policy, 
although it cannot contest policy’s validity because of incontestable clause. Mills et al. 
v. Metropolitan Life Ins. Co. (N. C.)....... Sivas lesa Renee re tees PR et Bat ER 

400—-Statutory provision that insurer is estopped from defending on ground other than 
fraud after receipt of three annual premiums on life policy held not to affect contestability 
of policy under incontestable provisions of policy and statute. Life policy remains in 
force until abandoned, reduced to judgment, or performed, and is not terminated merely 
by death of insured. Under life policy providing that policy should be incontestable after 
it had been in force for two years from date of issue except for nonpayment of premiums, 
insurer held precluded from setting up fraud of insured in procuring policy in action 
on policy commenced subsequent to expiration of contestable period, notwithstanding 
that insured died before expiration of such period. Right of ‘contest’? which insurer 
has under life policy before beginning of incontestability held to contemplate some 
affirmative or defensive action in court, wherein insurer and insured or his representatives 
or beneficiaries are parties. Under life policy containing provision that policy shall be 
incontestable by insurer after two years without reference to effect of death of insured 
before expiration of two-year period, death of insured held not to affect running of 
contestable period. John Hancock Mut. Life Ins. Co. v. Snyder. (Ohio) 


XII. Risks and Causes of Loss. 
(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Insurer promising to issue automobile liability policy providing specific coverage held 
estopped from relying upon contrary provisions of policy issued which was not read by 
insured upon its receipt. Ames v. Employers Casualty Co. (Cal.) 

435—Tuberculosis resulting from lowering employee’s resistance by frequent colds contracted 
from wearing of wet clothing in course of employment held “personal injury,”’ within 
employers’ liability policy, since term “personal injury,” when used in sense of ‘‘bodily 
injury” may cover any harmful effect upon the body, whether by violence or by disease. 
Blanke-Baer Extract & Preserving Co. v. Ocean Accident & Guarantee Corp. (Mo.) 

435—Loan of automobile by minor owner who was not named as insured in_ automobile 
liability policy held not to constitute persons to whom automobile was loaned additional 
insured under policy providing that insurance would be available to any person operating 
automobile with premission of named insured or adult member of his household. Infant 
owning automobile held not in legal effect named insured under automobile liability 
policy where not so named in fact. Hinton v. Carmody et al. (Wash.) 

435—Injury to restaurant patron resulting from unjustifiable assault on patron by restaurant 
employee held “accidental bodily injury’ within liability policy indemnifying against 
loss for bodily injuries suffered by persons not in restaurant’s employ as result of 
accident if caused by restaurant’s employees. Westerland v. Argonaut Grill (Great 
American Indemnity Co. of New York, Garnishee). (Wash.) ; 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Fourteen year old child, who contracted tuberculosis while employed in packing plant 
without statutory permit, held not “legally employed” within employer’s liability policy, 
and hence she was not within provision insuring employer against loss by reason of 
liability imposed for “personal injuries” to such of its employees as are “legally employed.’ 
Child who attained 16 years of age while working in packing plant in. which she had 
been employed without statutory permit held “legally employed” within employers 
liability policy in force during year child attained such age as regards insurer’s liability 
for disease contracted by child while so employed. Blanke-Baer Extract & Preserving Co. 
v. Ocean Accident & Guarantee Corp. (Mo.) Ss 

(E) ACCIDENT AND HEALTH INSURANCE. 

$ 456. EXTERNAL AND VISIBLE SIGNS OF INJURY. 

456—Under life policy indemnifying against results of bodily injury effected through 
external, violent, and accidental means, but not extending to infection unless introduced 
through open wound, which must be caused by external, violent, and accidental means 
and be visible to unaided eye, insurer held not liable for death from traumatic lobar 
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pneumonia allegedly caused when insured got his feet wet by slipping into puddle of 
water when help ping to push automobile out of ditch. Flood v. Sng of United Com- 
mercial Travelers of merica. (Mich.) 

§ 462. VIOLATION OF THE LAW. 

462—Technical trespass or assault on body of another by insured while in state of partial 
intoxication, which assault was clearly intended as “horse play,” held not “crime,’ 
within statutes, for purpose of construing provisions of policy excepting from accident 
benefits injuries resulting from violation of law. Mid-Continent Life Ins. Co. v. Dunning- 
ton. (Okla.) 

§ 464. INTENTIONAL INJURIES. 

464—Under policy providing for payment of benefits for accidental injuries, except for 
injuries intentionally inflicted, insured held entitled to recover benefits for blindness 
caused by blow in face struck by another, notwithstanding that blow was intentional, 
since blindness had not been intended and was an unforeseen and unusual result. Mid- 
Continent Life Ins. Co. v. Dunnington. (Okla.). 
67—Beneficiary held not entitled to recover for insured’s death on accident policy providing 
for indemnity for death within 90 days of accident, in absence of evidence that death 
occurred within 90 days of accident which caused injuries. Brown v. Boston Casualty 
Co. (Mass.) Pe anvaareaetesas ean £0 utes ae cael 

467—Under policy providing for payment by ‘insurer, in case of death of insured within 
30 days from date of accident, death of insured 90 days after accident held to preclude 
recovery by beneficiary. Policy providing for payment for death of insured arising out of 
accident should loss occur within 30 days from accident held not ambiguous as regards 
period of time fixed for development of result of accident and injuries. Crowe v. North 
American Acc. Ins. Co. (Tex.) 


XIII. Extent of Loss and Liability of Ineuver. 
(D) LIFE INSURANCE. 


§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

§516—Under life policies covering disability resulting from injury or disease occurring after 
their issuance, insurer held liable for disability resulting from insanity originating nine 
years after issuance of policies, notwithstanding that medical cause of insanity might 
have existed prior to issuance of soe. Metropolitan Life Ins. Co. v. Reynolds, 
( Ariz.) Saie.e ieee 

To recover under disability clause of policy, insured need not be absolutely helpless, 
“but is “totally disabled’”’ when disability renders him unable to ‘perform substantial and 
material acts of his business or occupation in usual and customary way. Equitable Life 
Assur. Soc. of the United States v. Barton. (Ark.) 

-In action for total and permanent disability under supplementary contract attached to 
life policy, refusal of requested ruling that entire policy was to be considered and that 
by terms of contract supplementary contract and policy were to be considered as a whole, 
and words “any occupation and performing any work in disability provision’? were to be 
considered with regard to fact that policy insured claimant as machinist and farmer, held 
reversible error. Complete physical or mental incapacity of insured held not essential 
to “total disability” within supplementary contract attached to life policy providing for 
payment of benefits for “total and permanent disability” preventing insured from engaging 
in anv occupation and performing anv work for compensation or profit, it being sufficient 
that disability of insured was such that it prevented him from performing remunerative 
work of substantial and not merely trifling character. “Total disability” is relative 
and does not depend wholly on physical condition, but regard must be had to insured, 
his age, education. experience, training, and capabilities. Adamaitis v. Metropolitan 
Life Ins. Co. (Mass.) 

Death of insured from pulmonary embolism following operation for hernia which 
developed after fall by insured who allegedly had enlarged ineuinal ring prior to accident 
held not within exception of double indemnity clause of life policy excluding double 
indemnity for death caused or contributed to by bodily infirmity. Exception within 
double indemnity clause of life policy applicable to death “caused wholly or partly” by 
“bodily infirmity” or bv “hernia” held not to relieve insurer from liability for hernia 
sustained “solely through violent, external and accidental means” and resulting in insured’s 
death. Sureical operation which is proner treatment for bodily iniury sustained “solely 
through violent. external and accidental means” within double indemnitv clause of life 
policy does not break casual connection between such means and death of insured so as to 
bring iniurv within exception applicahle to death caused “wholly ar nartly by sursical 
treatment of iniurv. disease, or bodily, or mental infirmitv.’”” Whether it could hove 
heen found that enlarged inguinal ring which alleredlv existed before accident causing 
hernia. was not a “bodilv infirmitv”’ within exception in donble indemnity provision in 
life noliev, or was a condition and nat a cause of hernia. held immaterial, where it could 
have heen fonnd that such ring. even if a bodilw “infirmitv.” was not whollv or partly 


1 _canse of insured’s hernia and his death within exception. Ballam v. Metropolitan 
Life Ins. Co. (Mass.) 


XIV. Notice and Proof of Loss. 
§ 534. NECESSTTY OF STATEMENT OR PROOF OF TOSS. 


536—T'nder disability clause of groun policv providine that insurer would commence to pav 
disahility henefite six months after receipt of due proof of disabilitv. makine of such 
nresf and expiration of such period held conditions n-ecedent ta attachment of insurer’s 
obligation to make pavments. Anderson v. Metropolitan Life Ins. Co. (Mo.) 
339. TIME FOR NOTICE AND PROOF. 
(3). “Immediate” notice. 
3)—Evidence that insurer’s local agent gave immediate notice of loss by telephone to 
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general office of countersigning deputy superintendent, that insurer sent adjuster to 
investigate and that insured’s agent called at office of insurer’s countersigning agent 
and reported loss a few days after loss occurred held to show substantial compliance with 
provisions of robbery policy requiring immediate notice to home office or to general 
agent cumeesigning policy. Cox et al, v. AStna Casualty & Surety Co. of Hartford, 
‘on: 

§ 540. . 

540—Farmers held competent to a as experts, in action for disability benefits under 
disability clause of life policies wherein insured was farmer, respecting duties incum- 
bent upon them as such, and pesteaney physical abilities of one to accomplish such 
results. Equitable Life Assur. Soc. of the United States v. Barton. (Ark.)......... ; 

§ 550. EFFE OF STATEMENTS AND PROOFS IN GENERAL. 

550—Statement of insured in —— for disability benefits under accident policy to 
effect that he was partially disabled held not to preclude recovery by beneficiary for 
permanent disability and death of insured which occurred after lapse of _ for 
nonpayment of premiums, where evidence showed insurer was not prejudiced by such 
statements, and had sufficient notice that insured’s claim was for permanent disability. 
Ocean Accident & Guarantee Corp., Ltd. v. Moore. (U, S.) 

550—In action on fire policy, proof of loss furnished by insured pursuant to terms of 
policy held not substantive evidence of value of property alleged to have been destroyed, 
or of other facts therein stated. Connecticut Fire Ins, Co. of Hartford, Conn. v. 
Farmers Union Cooperative Gin of Ladessa, Okl., et al. (Okl.) a i cles 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 

AND OBJECTIONS. 
§ 559. ———- DENIAL OF LIABILITY. 
(2). Life and accident insurance. 

559(2)—Denial by insurer of all liability under disability provisions of, group policy held 
not waiver of requirements of due proof of disability and expiration of six month’s 
period after receipt of such proof as conditions precedent to insurer’s liability. Anderson 
v. Metropolitan Life Ins. Co. (Mo.) 

559(2)—If statement made by insurer’s agent that insured could not recover disability benefits 
unless she was in bed was false, and insured was misled thereby, insurer would 
estopped from taking advantage of provision requiring written notice and formal proof. 
Alexander v. Durham Life Ins. Co. (S. C.) aa eae i era rere ‘ ‘ 


XV. Adjustment of Loss. 


XVI. Right to Proceeds. 


584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
585. ——- RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(3). Policy payable to wife. 
585(3)—Where accident policy expressly reserved to insured right to change beneficiary 
without named beneficiary’s consent, named beneficiary’s right under policy was not 
“property right,” and was not proper subject of property settlement contract between 
insured and named beneficiary who was his wife at time policy was issued, and who 


obtained divorce before insured’s death. Mayfield v. Fidelity & Casualty Co. of New 


York. (Cal.). Ikea es 

§ 586. ——- VESTED INTEREST OF BENEFICIARY. 

586—Under Ohio law, beneficiary under life policy containing right to change beneficiary 
has a mere expectancy, not a vested interest. Columbian Kat. Life Ins. €. v. Welch, 
Collector of Internal Revenue. (U. S.). See SLA esa ees , 

586—Beneficiary in an old line policy which does not reserve right to change beneficiary has 
on issuance vested interest, but where right to change is reserved, beneficiary has mere 
expectancy. Goodale v. Wilson et al. (Me.)...... : aero 

586—Where insured has right under life policy to change beneficiary, no beneficiary acquires 
vested interest therein, but vested interest is obtained when policy gives insured no 
" a of change. Massachusetts Mut. Life Ins. Co. v. Bank of California, N. A., et al. 
(Wash. ; ae a waa ia ae eteatahe cs, & ais Seat sh aoa 6 <a be ; 

§ 587. ——- CHANGE OF BENEFICIARY. 

587—Where life policy reserves right of insured to change beneficiary, insured, may during 
his lifetime, —_ beneficiary's expectancy by substituting another or by assigning 
policy. Change of beneficiary in life policy by insured will be inoperative where there 
was fraud, undue influence, or lack of mental capacity. No more mental capacity is 
required to change beneficiary in life policy than to make will. Insured, who has clear 
consciousness of business he is engaged in and knowledge of life policy in general way, 
without prompting, an understanding of disposition he wishes to make and of persons and 
objects of bounty, and of nature of claims of those who will not share in policy, is 
mentally capable of changing beneficiary in policy. Acts of undue influence sufficient 
to invalidate will are sufficient to invalidate change of beneficiary in life policy. Insured 
in changing beneficiary of life policy must do so understandingly by his own act. 
Undue influence to invalidate change of beneficiary in life policy must be of such degree 
as to take away insured’s free agency, either by deception or force or coercion which 
insured is too weak to resist. Where insured, who worked for father and received no 
specified wage, took out life policy, with wife as beneficiary, at suggestion of father who 
paid all premiums, but there was no agreement between insured and father that insured’s 
wife should be beneficiary or that insured would not change beneficiary as permitt 
under policy, change of beneficiary by insured to another woman extinguished all rights 
of wife under policy. Goodale v. ilson et al. (Me.) atin 

587—Insured’s mother held not entitled to proceeds of life policy which was in mother’s 
possession under alleged agreement whereby son promised to have mother named as 
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beneficiary instead of wife, where none of acts required by policy to accomplish change 
of beneficiary were done. Burnham v. Prudential Ins. Co. ol Amarion et al. (Mass.).. 


XVII. Payment or Discharge, Contribution, and Subregatien. 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Where, under policies, loss was payable 90 days after receipt of preliminary proofs of 
loss by insurers, amount of loss caused by earthquake held capable of being made certain 
by calculation, so that interest was allowable from date when loss became payable, as 
against contention that interest should not have been allowed prior to judgment. Koyer 
v. Detroit Fire & Marine Ins. Co. of Detroit, Mich. et al. (Cal.) 
—Under automobile policy limiting liability for bodily injury or death of one: person to 
$10,000, and for entire accident to $20,000, and agreeing to pay all interest accruing after 
entry of judgment until insurer paid so much of judgment as did not exceed limit 
in policy, insurer which paid $10,000 verdict for injury to only party injured held 
liable for interest accruing on entire judgment of $20,000 and not merely on amount 
limited by policy. Sampson v. Century Indemnity Co. (Cal.)...........0......200055 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

002—Insurer’s letter to employer in group policy and employee’s attorney wherein liability 
for total and permanent disability was denied on ground that employee resumed work 
before policy was canceled by substitution held not renunciation of policy which would 
entitle insured to penalty, attorney’s fees, and costs. Metropolitan Life Ins. Co. v. 
McNeil. (Ark.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. y 

603—Where insured failed to tender to insurer amount paid for release which was allegedly 
obtained through fraudulent representations, although insured and his attorney knew of 
the release, release held bar to recovery in action for fraudulent breach of insurance 
contract. .King v. Pilot Life Ins. Co. .) . ‘ 
—Fact that contractual relationship existed between insurer and insured held not to 
preclude plaintiff in action at law on life policy from impeaching validity of release 
set up as bar to recovery by insurer. Williams v. Jefferson Standard Life Ins. Co, et al, 
ce 2 

XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL, 
(2). Notice and proof of loss. ahd : 
612(2)—Under group policy granting disability benefits, liability attaches upon happening 
of total and permanent disability, although not recoverable until due proof of disability 
is made. Metropolitan Life Ins, Co. v. McNeil, (Ark.)........0.. ccc ceeeeeeeeeeeee 
(3). Submission to appraisal and arbitration, ? 
612(3)—Where appraiser selected by insured and appraiser selected by insurer were ae 
at fault in delaying selection of umpire, failure of appraisement within 90-day period was 
not fault of insured so as to preclude him from resorting to legal action. here 90-day 
period fixed by policy expired without completed appraisement for cause not attributable 
to insured or his appraiser, limitation on insured’s right to sue was removed, and his 
motive in withdrawing from appraisal proceedings was immaterial as regards right to main- 
tain suit. Koyer v. Detroit Fire & Marine Ins, Co. of Detroit, Mich. et al, (Cal.).... 
§ 624. PARTIES. 
(5). Necessary and proper parties. 
624(5)—In action on fire policy, persons named in loss payable clause. appended thereto are 
proper but not indispensable parties. Connecticut Fire Ins. Co. of Hartford, Conn, v. 
Farmers Union Cooperative Gin of Ladessa, Okl, et al. (Okl.)............. 


(7). Defendants in general. 
624(7)—Permitting insurer of defendant’s truck for hire to be joined as party defendant in 
actions for injuries resulting from collision, under complaint alleging only issuance of 
policy as required by law, held error, since policy would be presumed to have complied 
with rule requiring insurer to agree to pay only final judgment recovered against insured. 
Keseleff v. Sunset Highway Motor Freight Co, et al. (Wash.). 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 639. ——- ANTICIPATING DEFENSES. 
639—Plaintiff in suit on life policy was not required to anticipate any defense which 
insurer might interpose. Williams v. Jefferson Standard Life Ins. Co. et al. (S. C.) 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 


645(2)—In action for disability benefits under life policies pepriding for benefits in case of 
te: 


disability resulting from dily injury or disease occurring after issuance of policies, 
plaintiff had burden of alleging and proving that disability resulted from injury or 
disease occurring after date a policies. Metropolitan Life Ins. Co. vy. Reynolds. (Ariz.) 
645(2)—Where general liability of accident insurer is limited by special exceptions stated .in 
policy, burden is on insured to allege and prove loss sustained by him comes within 
general liability thus assumed by insurer and does not come within excepted clauses. 
TERS ee ei i I ME ns on divas ant Seeman mene ete abiake a6 Aa NR 


(3). Evidence admissible under pleadings. 

645(3)—Complaint, in suit on life policies, which was defective in not showing that insured’s 
liability resulted from injury or disease SerenS after issuance of policies, held 
sufficient to admit evidence that insured was in good health when policies were issued and 
able to manage his mercantile business for nine years thereafter, where complaint was 
not demurred to. Metropolitan Life Ins. Co. v., Reynolds. (Ariz.) 

645(3)—In_ action on policy, answer specifically denying allegation of complaint that under 
policy insurer agreed to pay insured or his therein named beneficiary, held to raise valid 
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issue as to plaintiff's right to sue, and required no allegation of new matter to justify 
proof thereot. Spencer et al. v. Continental Casualty Co, (Cal.) ; 

645(3)—1I1n suit on lie policies refusing to allow imsurer, by way ot detense in endeavoring 
to plead traudulent misrepresentations regarding imsured’s health, to introduce proot 
as to health ot insured at time of issuance and delivery ot policies held not error where 
msurer failed to allege that it it had known that imsured was suffering trom heart disease 
it won ae have issued or delivered policies. Muicks v, National Life & Accident Ins. 
Co, (Mo.) ° ; 

§ 640. PRESUMPTIONS AND BURDEN OF PROOF. 

(1). In general. 

646(1)—In action on accident policy, insurer had burden to prove affirmative defenses alleged 
by it. Mayfield v. Fidelity & Casualty Co. of New York. (Cal.) Pace eas 

646(1)—Existence of illicit or unlawful relations between insured who changed his beneficiary 
in lite policy and new beneficiary is not enough to raise presumption that change was 
procured by undue intiuence. One asserting that change of beneficiary in life policy was 
effected by undue influence has burden to show undue influence. Goodale v. Wilson 
et al. (Me.). ey 


(2). Avoidance and forfeiture—Insurance of property. 
646(2)—In action on robbery policy where insurer set up affirmative defense that books and 
records were not kept by insured as required by policy, burden on insurer to prove 
defense was met where insured’s evidence showed that such records were not kept. Cox 
et al. v. AStna Casualy & Surety Co. of Hartford, Conn, (lll.) sik 
(6). Risk and cause of loss in general. 
646(6)—In action for disability benefits under life policies, evidence that insured was in 
good health when policies were issued, and had been able to manage his mercantile 
business for nine years thereafter, made out prima facie case that disability resulted 
from an injury or disease occurring after date of policies, and shifted to insurer burden 
to show otherwise. Metropolitan Life Ins. Co. v. Reynolds. (Ariz.). ; 
646(6)—Beneficiary, in action on accident policy providing for indemnity for death within 
90 days of accident, had burden to show that insured died within 90 days of accident. 
Brown v. Boston Casualty Co. (Mass.) 
646(6)—In suit against automobile liability insurer to apply in payment of judgment against 
automobile driver obligation of insurer under liability policy, plaintiff had burden to show 
that at time of accident driver was responsible for operation of automobile with owner's 
consent. Novo v. Employers’ Liability Assur. Corp., Ltd. (Mass.) 3 
$ 647. ADMISSIBILITY OF EVIDENCE. 
§ 048. — IN GENERAL. 
(1)... In general. 
648(1)—In action on double indemnity clause of life policy wherein contention was made 
that insured was insane, and that death resulting trom attack upon another party was 
accidental, testimony as to conduct of insured at time he made application for disability 
benefits held admissible. Hall v. Ajtna Life Ins. Co, (U. S.) ; 
648(1)—In action on automobile liability policy, claimed by insurer not to cover driving of 
automobile by insured, testimony that insured’s broker made personal application for 
policy, — ns Saeaae aes .. yeaa Ho and amount of premium, that policy was 
issued, and premium paid and retainec insurer, held admissible. sv. E > 
aie 2 ai... y d admissible. Ames v. Employers 
648(1)—In_ suit against insurer to a 
insurer’s obligation under automobile liability policy, testimony as to what owner had 
told witness about leaving automobile in charge of brother and owner’s expectation that 
certain person and one who drove at time of accident would drive automobile until brother 
got a license held properly excluded, since testimony did not show that owner authorized 
persons to use automobile without brother’s permission. Novo v. Employers’ Liability 
Assur. Corp., Ltd. (Mass.)...... ~iae 
648(1)—In action for total disability 
of his disability testified that it made his back hurt to work, testimony that doing such 
work on an eight-hour shift would make any man’s back hurt held properly rejected 
where it copearee that plaintiff, as overseer, did not work steadily, and so had not been 
in comparable situation. Anderson v. Metropolitan Life Ins. Co. (Mo.). 


oe — APPLICATION FOR INSURANCE, 

650—"“Copy” of application, required by statute to be attached to or indorsed on life policy 
to render representations therein available as defense must be legible “copy,’’ meaning 
any substance having any matter expressed or described on it by marks capable of being 
read, or instrument enabling person of normal eyesight who can read English language, 
to ascertain questions and answers in_ application under normal conditions and with 

_. reasonable ease. New York Life Ins. Co. v. Wolf et al. (U. S.)... a 

650—Where statute prohibited use in evidence of any statement made in application for 
health and accident policy which was not incorporated in policy, court in suit on such a 
policy would consider only those statements in original application which were set forth 
in purported copy incorporated in policy, notwithstanding that insured did not object to 
introduction of original application. Mutual Ben, Health & Accident Ass’n v. Alley. (Va.) 


§ 654. —— PERFORMANCE OR BREACH OF WARRANTY OR CONDITION 
(2). Life and accident insurance. : 
654(2)—In suit on life policies, refusing to allow insurer to introduce proof as to health 
of insured at time of issuance and delivery of policies held not error, where policies 
which were introduced by insurer, and hence which were binding on insurer provided 
that they took effect at date of issuance irrespective of whether insured was in sound 
health or not. Hicks v. National Life & Accident Ins. Co. (Mo.) 
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III II0980900II0III III 


§ 655. - FRAUD OR MISREPRESENTATIONS. 
(2). Life and accident insurance. 
655(2)-—In action on accident policy, evidence of conversation between witnesses and insurer’s 
agent regarding answer to be given insurance application question as to whether insured’s 
habits of life were temperate held admissible for purpose of explaining what was meant 
by word “temperate” by showing interpretation insurer placed upon word, as explained 
by insurer's agent. Mayfield v. Fidelity & Casualty Co. of New York. (Cal.) eee 
§ 659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(1). In general. aoa 
659(1)—In action on life policies covering disability resulting from injury or disease originat- 
ing after their issuance, based upon insured’s insanity occurring nine years after issuance 
of policies, rejection of evidence tending to show insured’s condition prior to time that 
insured became insane held proper, since immaterial. Metropolitan Life Ins, Co. v. 
Reynolds. (Ariz.) nara ee : aseiens aah 
659(1)—Testimony of fellow workman of insured as to statements made by him two to 
ten years before hs employment ceased that he got weak and had nervous spells and 
“wasn’t able to do the work” held not inadmissible in action for disability benefits under 
group policy as hearsay, or as too remote in point of time to be material to issue. 
Haile v. Metropolitan Life Ins. Co. (Mo.) a tees 
§ 661. AMOUNT OF LOSS. 
0661—Admission of evidence as to condition of damaged building as found from 12 to 17 
months after earthquake insured against held not error, notwithstanding subsequent 
earthquakes, where testimony disclosed that condition of building remained unchanged 
and that later shocks caused no substantial damage. Koyer v. Detroit Fire & Marine 
Ins. Co. of Detroit, Mich. et al. (Cal.) . 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Evidence held not to show that change of beneficiary in life policy by husband from 
wife to another woman was invalid for lack of mental capacity of husband who drank 
heavily and died in alcoholic fit. Evidence held not to show that change of beneficiary in 
life policy by husband from wife to another woman was invalid because of undue 
influence. Goodale v. Wilson et al. (Me.) 
(3). Avoidance and forfeiture. 
605(3)—-Evidence held insufficient to justify judgment denying recovery on life policy on 
ground of breach of condition precedent by insured’s consultation or treatment by physic- 
ian between date of examination and delivery of policy. Golightly et al. v. New 
York Life Ins. Co. (U. S.) E ee 
665(3)—In action on robbery policy, evidence held to show that insured did not prove that 
book and accounts were kept by insured as required by policy so that loss could be 
aad determined. Cox et al. v. Atna Casualty & Surety Co. of Hartford, Conn. 
(4). Loss and liability of insurer in general. 
665(4)—Evidence held to sustain judgment for insurer under “errors and omissions” fire 
policy on ground insured who was mortgagee of damaged property did not, as required 
by policy, make every reasonable effort to maintain valid specific insurance on its interest 
in the property. City Mortgage Co. v. St. Paul Fire & Marine Ins. Co. (N. J.) 
(5). Life and accident insurance. 
5)—Evidence held to sustain finding that insured was totally disabled after date of 
fall from chair, during time accident policy was in force until date of insured’s death 
from drowning in bathtub after policy lapsed for nonpayment of premiums, as regards 
heneficiary’s right to recover for disability and death. Ocean Accident & Guarantee 
Corp.. Ltd. v. Moore. (U. S.) ; ae came a 
5)—-Evidence that necessary operation for hernia resulting from strain caused pulmonary 
embolism of which insured died held to support finding that operation and resulting 
embolism were not within exception in double indemnity clause of life policy including 
“accident, injury. death or other loss caused wholly or partly hv disease, or bodily, or 
mental infirmity,” or “by medical or surgical treatment thereof.” or by “hernia,” and 
did not break causal connection between hernia and death of insured. Medical testimony 
that insured prior to his death from pulmonary embolism following hernia operation had 
enlarged inguinal ring held insufficient to show “hodilv infirmity” within exception to 
double indemnity clause in life policy, where such allewed bodily infirmity was not wholly 
on portly a cause of insured’s hernia and death. Ballam v. Metropolitan Life Ins. Co. 
(Mass, ‘ eee 
665(5)-—Mortuary table is not conclusive, but evidentiary only, and is to be considered in 
connection with other evidence as to health. constitution, and habits of the insured. 
Alexander v. Durham Life Tns. Co. (S. C.) 
(8). Estoppel or waiver. 
665(8)-—-Evidence that insured’s broker applied in verson for automobile liability policy, that 
he asked for complete coverage. and was told that policy would be issued, held to support 
finding that insurer answered question as to whether insured had had any liability 
insurance canceled without obtaining anv information from insured, and that insurer 
thereby waived ounestion and answer thereto. Ames v. Employers Casualty Co. (Cal.) 
§ 066. AMOUNT OF RECOVERY. 
666—Amount received by insured from plateglass insurance could not be deducted from judg- 
ment against insurers for damage caused by earthquake, where court had_ instructed 
jury that in arriving at value of building thev should disregard any portion thereof 
covered by insurance other than that of defendant companies. Koyer v. Detroit Fire 
& Marine Ins. Co. of Detroit, Mich. et al.  (Cal.) ; : 
Total and permanent disability benefits under group policy were recoverable, only 
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1). In general. 

668(1)—In action on life policy. wherein insurer asserted defense of fraudulent misrepresen- 
tations in application, question whether reduced photostatic copy of application, attached 
to policy as required by statute to render representations available as defense, was 
obviously readable by person gf normal eyesight under normal conditions with reasonable 
ease, so as to constitute copy within statute held insufficient for jury. New York Life 
Ins. Co. v. Wolf et al. a. ee ; pi ea eae hia ek s88 

668(1)—-Whether alleged mortgagee of insured property destroyed by fire of incendiary origin, 
who sought recovery on fire policies issued to owner, had guilty knowledge of fire, 
and whether mortgage was a sham or bona fide, held for jury. Lopez v. Mechanics 
& Traders Ins. Co. of New Orleans, La. (Fla.).... Natale aan 


_ (2). Agency. 
668(2)—Evidence that insurer’s local agent had authority to accept payment of premium 
on life policy after policy had lapsed for non-payment of premium held insufficient 
as against a motion for nonsuit. Bartnik v. Mutual Life Ins. Co. of New York. (Ore.) 
(3). The contract in general. 
668(3)—In action on life and disability policy, where there was no evidence to support 
allegation that insurer agreed to pay plaintiffs amount of indemnity specified in policy, 
granting of nonsuit held not error. Spencer et al. v. Continental Casualty Co. (Cal.) 
668(3)—In action on accident policy, denial of nonsuit at close of beneficiary’s case on ground 
evidence showed insurance contract was between insurer and beneficiary named in policy, 
and that beneficiary had no insurable interest in insured’s life, held proper, where 
heneficiary, made prima facie showing that insurance contract was between insurer and 
insured, since question of insurable interest was at that time immaterial, every person 
having an insurable interest in his own life. Mayfield v. Fidelity & Casualty Co. of 
New York. (Cal.) ho Reek : paal die ve ee ; 
(4). Avoidance and forfeiture. 
_ (7). ——— Health, condition, or habits of insured. : . é ; : 
668(7)—Whether insured had been guilty of such fraud as to avoid life policy in stating 
in application that he had not been treated by physician held for jury, notwithstanding 
heneficiary’s testimony that insured had been treated by a physician, in view of policy 
provision that statements, in absence of fraud, should be deemed representations only. 
Weintrob v. New York Life Ins. Co. (U. S.) ee ; 
668(7)—Whether insured was temperate in use of intoxicating liquors as stated in application 
ae policy held for jury. Mayfield v. Fidelity & Casualty Co. of New York. 
al. °° ° 2 es ° : 
Loss and liability of insurer in general. 
(11). Life or accident insurance. 
668(11)—Evidence that insured’s disability might have been caused by fall as alleged by 
ficiary suing on accident policy without showing that such cause did produce the 
condition was insufficient to take question to jury. In suit on accident policy, evidence 
that fall from chair by insured was cause of insured’s subsequent permanent. disability, 
and death resulting from drowning in bathtub which occurred at time policy had lapsed 
for nonpayment of premiums held insufficient for jury. Ocean Accident & Guarantee 
Corp. Ltd. v. Moore. (U. S.).. a0 ‘ s 
668(11)—-Whether uneducated farmer who was unable to ride a horse drive a car or walk 
more than 150 yards at a time because of disability resulting from gunshot _wounds which 
penetrated chest, hip, and bowels, was “‘totally and permanently disabled” within disability 
clause of life policies held for jury. Equitable Life Assur. Soc. of the United States 
v. Barton, (Ark.)....... , ee od ee 
668(11)—In action for benefits under total and permanent disability provision of life policy. 
whether insured was suffering from permanent disability held for jury where one of 


insured’s kidneys had been removed and other was tubercular, and that condition was 
a in that it could be arrested but not cured. Gerson v. Metropolitan Life 
Tns. ‘o. ° 


668(11)—In action on disability provision of group policy certificate by employee who was 
forced to cease working because of brain tumor, and who earned less than $150 during 
4% years thereafter, whether employee was totally and permanently disabled when he 
ceased working held for jury. Blankenship v. Equitable Life Assur. Soc. of the United 
ee ; ate Seah aA eo eia 


§ 669. INSTRUCTIONS. 


(2). The contract. 
669(2)—In action for disability benefits under supplementary contract attached to life policy. 
fact that insured was insured as machinist and farmer held material for consideration by 


trier of facts in determinine whether insured was totally disabled within policy. 
Adamaitis v. Metropolitan Life Ins. Co. (Mass.). 
(12). Extent of loss and liability of insurer. 

669(12)—-In action on double indemnity clause of life policy wherein contention was made 

that insured was insane, and that death resulting from insured’s attack on another party 


Was accidental, insanity instruction that, if insured did not know difference between 
right and wrong, and did not know that he might expect man to fight back if he made an 


attack upon him and that insured would not have known that had he not been drunk 
at time of his Fae beneficiary would recover, held sufficient. Hall v. A®tna Life 


Ins. Co. 
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§ 671. NEW TRIAL, 

671—Effect of granting of new trial on motion ex parte defendant was to grant new trial. on 
all matters raised le pleadings and to restore case to status it had before trial. aewatie 
v. National-Ben Franklin Fire Ins. Co. (Pa.) y eons 


XIX. Reinsurance. 


XX. Mutual Benefit Insurance. 

(B) THE CONTRACT IN GENERAL. 

§ 7. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 9 ——- SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general. 

719(1)—-New by-laws of beneficial association cannot change existing liability or materially 
change existing contract, but by-laws may be amended to change rights or privileges 
which are dependent on by. laws, or to change contract so far as by-laws make it. Where 
member of beneficial association accepted certificate with provisions that he was to have 
responsibilities of future laws of association and he acquiesced to any reasonable change 
in by-laws in application for membership, changes in by-laws were valid in so far as 
rights affected depended on by-laws or by-laws regulated subsequent conduct of member. 
Willison v. Willison et al. (Pa.) 

(2). Relating to beneficiaries. 

719(2)—-Amendment to by-laws of beneficial association which provided that on marriage 
of member designation of beneficiary was rendered void, but giving member power to 
redesignate held not invalid as —_—n or materiall affecting contract with member 
who prior to amendment and to his marriage had designated sisters as beneficiaries, 
since association’s liability was not reduced, no vested rights were impaired, amendment 
was not operative until members by marriage made it so, and member had right to 
redesignate beneficiaries. Amendment to by-laws of beneficiary association, which pro- 
vided that on marriage of member, designation of beneficiary was rendered void, but 
giving member power to redesignate, applied to beneficial certificates issued before as 
well as after amendment, since it was written in present rather than future tense. 
Willison v. Willison et al. (Pa. 

§ 730. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 

730—Where Constitution of fraternal benefit society providing that members could surrender 
certificate at end of ten years’ membership and receive accumulated dues with 6 per cent, 
interest thereon, had not been changed so as to reduce amount payable to wit araving 
members, member held entitled to value of portion of accumulations to credit of certificate 
of membership at time privilege was allowed. wienarte v. Slavic Progressive Beneficial 
Union of Ambridge, Pa. (Pa.) 

(D) FORFEITURE OR SUSPENSION. 

§ 756. ae aan AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 

(1). Necessity of proceedings to declare forfeiture. 

756(1) —Under agreement with fraternal beneficial association, member failing to pay monthly 
assessment and dues for September was automatically suspended from membership on 
October ‘Ist, and his certificate became void, and he could again become a member by 
paying the overdue monthly installment of assessment and being at the time in good 
bealth and so remaining for 30 days thereafter. Smith v. Sovereign Camp, W. 0. WW. 
(Pa ee 
758. REINSTATEMENT... 

§ 759. — RIGHT IN GENERAL. 

759--Under agreement with fraternal beneficial association, member failing to pay monthly 
assessment and dues for September was automatically suspended from membership on 
October Ist, and his certificate became void, and he could again become a member by 
paying the overdue monthly installment of assessment and being at the time in good 
a and so remaining for 30 days thereafter. Smith v. eens Camp, W. O. W. 

a.) 


PAYMENT OF ARREARS. 
Where constitution and by-laws of beneficial society provided for expulsion of member 
who failed to pay his dues within 60 days from date and that member so expelled 
might be re-admitted on application for membership within six months and payment of 
arrears and 50 cents for initiation, actual payment or tender of amount due from 
expelled member, whether made by offer to pay definite sum or full amount, held to 
constitute expelled member a member in good standing. Tender of dues to financial 
secretary of benefit society held valid, although by-laws provided that dues should be 


remitted to treasurer, where treasurer directed beneficiary who made tender to go to 
financial secretary and it appeared that payments had been made on other occasions 


directly to financial secretary. Botko et al. v. National Slovak Soc. of the United 
States of America. (Pa.) 
$ 761. HEALTH AND CONDITION OF INSU RED. 


761—-Where by-law of fraternal beneficial association required that suspended person should 
be in good health at time of payment of assessments required to again make him a 
member, and that he continue in good health for 30 days thereafter, benefit could not be 
recovered where death occurred within 30 days after delinquent dues were paid, though 


—< was caused. from bullet wound and not as result of ill health. Smith v. Sovereign 


Camp, W. 0. W. (Pa.) 
(EF) BENEFICIARIES AND BENEFITS. 


79. CHé ANG E OF BENEFICIARY. 
783, VESTED INTEREST OF BENEFICIARY. 


783—Certificate of beneficial association created no vested interest in named beneficiaries 
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before member’s death, where it provided that lawful beneficiary should receive 
roceeds after proof of member’s death and good standing in association at time. 
illison v. Willison et al. (Pa.) a ; 
$§ 784. —— MODE OF CHANGING DESIGNATION. 


(1). In general. 
784(1)—Under amendment to by-laws of beneficial association which provided that on marriage 
of member designation of beneficiary was rendered void, but giving member power to 
redesignate, failure of member to aoe Benatelary had effect of new sopamieeeent 
by him. Willison v. Willison et al. (Pa.) ac : 
(F) ACTIONS FOR BENEFITS. 
§ 816. EVIDENCE. 
§ 819. HT AND SUFFICIENCY. 
(1). In general. 
819(1)—In action by withdrawing member of fraternal benefit society for accumulated dues 
plus 6 per cent. interest, authorized under constitution of society, evidence held insufficient 
to show that society was insolvent so as to preclude recovery by member of admitted 
value of portion of accumulations to credit of member’s certificate. Blanarik v. Slavic 
Progressive Beneficial Union of Avbridge, Pa. ie sed 
§ 825. QUESTIONS FOR JUR 
(1). In general. 
825(1)—Whether beneficiary of certificate in benefit society made actual tender of amount 
owing by expelled member, so as to reinstate him as member in good standing, held 
fact question for jury. Botko et al. v. National Slovak Soc. of the United States of 
America. (Pa. : saeun ce Sicaeveconrts 5 ‘ : 
§ 826. INSTRUCTIONS. | 
(1). In general. 
826(1)—In action on certificate in benefit society, charge held to fairly submit question of 
whether beneficiary had made actual tender of dues owing by expelled member, so as to 
effect his reinstatement. Botko et al. v. National Slovak Soc. of the United States of 
America. (Pa.) ; aes wane ees ie ‘ . oie 








